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My subject implies a dichotomy which constitutes one 
of the law’s perpetual paradoxes, seemingly impossible 
of resolution, the differentiation between procedure and 
substance. By all experience divorcement of the two seems 
impossible. Procedure must be a function of the sub- 
stance sought to be achieved; it is the instrument fash- 
ioned to attain previously determined goals. Yet substance 
is the function of the procedures which produce it; policy 
can be made, changed, perverted by procedure. This 
seeming paradox is not peculiar to administrative law 
and, perhaps, not even peculiar to law alone. And it does 
not leave us helpless. It merely requires us, when consid- 
ering procedural reform—specifically in administration 
—to bear clearly in mind three obvious ideas—axioms so 
commonplace that, unless specifically adverted to, they 
are likely to be ignored to the detriment of our thinking. 

The first of these three ideas, if you will forgive me for 
belaboring the obvious, is that no procedure can insure 
“right” or “fair” or “wise” decisions; it cannot insure 
honest judgment, loyalty to prescribed goal or faithful 
execution of statutory duty. These objectives necessarily 
depend on the qualities of the human beings who are the 

* Address delivered at The George Washington University Law School Sym- 
posium on Labor Relations, March 27, 1941. 
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administrators. If they are fired “with a zeal to pervert” 
they can do it despite meticulous compliance with the 
finest procedures; and, per contra, if they are superior 
and gifted men, they may achieve fair results despite poor 
procedure. All that procedure can do for the result, all 
that we can expect it to do, is to assure full opportunity 
for fair and wise consideration, to make unfairness more 
difficult than fairness, and not to mislead an honest, ordi- 
nary administrator into uninformed judgment. 

Second, procedure must be fashioned for, and its ap- 
propriateness judged by, the particular policy which it is 
designed to enforce. The goal of procedure is not fair- 
ness alone. Its goal is the efficient enforcement, as fairly 
as possible, of a prescribed policy. A fully fair procedure 
which impedes efficient enforcement is no better, and in- 
deed, may sometimes be worse, than one which produces 
the desired results even though it may otherwise be 
deemed unfair. This may be but another way of saying 
that the fairness of a procedure is not absolute, but rela- 
tive—relative, that is, to the circumstances in which it is 
to be employed. And it means that the procedure must 
be fashioned only with firm belief in, and loyalty to, the 
task entrusted to the agency which is to be guided by 
the procedure. Hostile critics of the procedure who are 
also hostile to the substantive policy for which the pro- 
cedure is instrumental must be doubly careful to assure 
that the former criticism is not merely the product of the 
latter hostility. They must necessarily be ready to be 
suspect in their criticism and to demonstrate that their 
proposals are calculated to promote fairness in efficient 
enforcement rather than to impede enforcement. 

The essentially instrumental character of procedure 
implies also that its architects must be persons who are 
fully acquainted with the problems, the needs, the idio- 
syncracies of the agency which it is to serve. A house 
designed by an architect in Mars would hardly serve a 
family on earth. This means that ordinarily the persons 
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most qualified to fashion procedure are those who are to 
live by it; specifically it means that the agency entrusted 
with the task of executing a statutory policy is ordinarily 
the most qualified to fashion suitable procedures for its 
enforcement. Yet continuous outside criticism also is 
necessary and desirable, certainly when it is informed and 
even when it is not so well informed—because, in any 
event, (a) it will tend to prod the agency into self-exam- 
ination, and conquest of inertia and habit and (b) even 
an uninformed and seemingly silly suggestion may never- 
theless prove to be the spark which will ignite experience 
and wisdom to produce desirable change. 

Finally, the instrumental quality of procedure implies 
that its first and most important requisite is to promote 
its appointed task. The same procedure may, perchance, 
adequately serve more than one agency. But always, the 
first question is what procedure will best serve the par- 
ticular agency. Uniformity in administrative procedure 
may be a good, although its advantages, and the difficul- 
ties of variety can be easily exaggerated. But uniformity 
is a good only if the uniform procedure adequately serves 
each agency that employs it. And so the crucial question 
continues to be—how well does the procedure serve the 
particular agency? 

The third axiom is that an agency’s procedure must 
necessarily depend on its resources. An agency cannot 
establish field offices, for example, or hold hearings in the 
field unless it has the required financial means. It cannot 
acquire all the desired skills and information unless it is 
permitted to employ the needed staff. It will be tempted 
to cut corners if its appropriations so limit it that it must 
cut corners or fall hopelessly short of accomplishing its 
task. Abundance of funds may, indeed, encourage waste 
or overelaboration in procedures; but excessive penury 
in appropriation surely impedes adoption of the optimum 
procedure. 
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Now the N.L.R.A. proclaimed a basic yet revolution- 
ary policy for the governance of labor relations. The first 
choice of procedure had to be made by Congress. It 
might have proclaimed its policy and made violation a 
crime, leaving enforcement to the ordinary machinery of 
the criminal law. But for reasons deeply rooted in ex- 
perience Congress chose the method of administrative 
enforcement. And because the policy as a statutory com- 
mand was revolutionary, because it required a complete 
change in century-old habits, the Congress prescribed a 
relatively mild and largely educative machinery for en- 
forcement. When an employer is charged with an unfair 
labor practice the Board is empowered to investigate; and 
if, after formal trial, the employer is found guilty of the 
charge, the Board is empowered to order him to stop 
violating the Act. Only the provision for back pay orders 
can operate as risk of detriment for a first violation. 
Where those orders are not involved, as they are not in 
many cases, an employer has a privilege of at least one 
violation—something like the dog’s privilege of one bite. 
And probably that is a wise way in which to introduce a 
radical change and provide the education requisite for 
its accomplishment. 

For similar reasons and because of the suspicions and 
legal doubts which hung over it, the Board also adopted 
a cautious procedure when its turn to choose came. Before 
a complaint could be issued on a charge of an unfair labor 
practice, the Board required a careful informal investi- 
gation to ascertain whether there was reasonable likeli- 
hood that the charge was sustainable. The power to issue 
complaints was expressly withheld from Regional Direc- 
tors. They could recommend; but they could issue a com- 
plaint only upon specific authorization from the Board 
through its Secretary. In this way the Board sought to 
avoid issuance of unwarranted complaints and to control 
the careful and consistent development of its policy and 
power. 
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The hearing procedure and the process of decision were 
equally surrounded with safeguards. Hearings were full, 
detailed and long. Evidence was taken almost exclusively 
by oral testimony—direct examination, cross, redirect, re- 
cross, until counsel had nothing more to ask. After the 
hearing, oral argument and briefs could be submitted to 
the trial examiner. He would then make an intermediate 
report to which exceptions could be filed as a basis for 
further argument and briefs to the Board itself. In the 
meantime a review attorney would make an independent 
study of the entire record; he would be checked by his 
supervisor and both would be checked by the chief of the 
Review Section. Then the Board, having heard argu- 
ment and had briefs, would confer with these three, reach 
a decision and direct an opinion to be drafted. Where- 
upon the review attorney would draft an opinion, which 
would be checked by his supervisor, rechecked by the 
chief and submitted to the Board members—who would 
finally issue it as the Board opinion after procuring such 
revisions or amendments as they might have directed. 
The process was slow and cumbersome and doubtless ac- 
counted for much of the long delays in Board decisions. 
And perhaps the broth suffered from too many cooks. 
Perhaps one review merely nullified another. But there 
is no doubt of the intention of the procedure. The Board 
wanted to be sure that each of its decisions was “right” 
and that together they comprised a uniform and consistent 
policy. By the system of check and double check it sought 
to achieve this “rightness,” uniformity and consistency. 

Yet, in all this the Board wasn’t really inventive. On 
the contrary it played safe and borrowed known and es- 
tablished procedures. 

I speak of this in the past tense because the Board is 
now engaged in revision and has already announced some 
changes. And I do not wish to question the propriety of 
the procedure in the years in which it was employed. The 
Board’s first years were peculiarly difficult, as we well 
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know. A procedure which may seem inappropriate now 
may have been requisite then. The question now relates 
to procedure under present circumstances—when the con- 
stitutionality of the Act is well established, when the im- 
pact of judicial review on Board action is more predict- 
able and when 15 or more volumes of Board opinions, in 
addition to the many court opinions, chart the policy of 
the Act’s enforcement and provide guiding precedent for 
most cases. For present circumstances the disadvantages 
of the old procedure are fairly apparent: 

First, and most important, given the Board’s actual 
resources, the old procedure is too elaborate and too time- 
consuming. It did not enable the Board to keep abreast 
of its docket or to decide cases expeditiously. I suppose 
that in much of the Board’s work, expedition is as desir- 
able as in the administration of unemployment insurance 
or work accident compensation. And it is probably just 
as important in those cases that the decisions be “right,” 
consistent or uniform, Yet the emphasis on expedition in 
those cases was lacking in the Board procedure and was 
subordinated to an emphasis on review and recheck. The 
trial examiner’s report was not a final judgment subject 
only to appeal but was rather a document in the record 
something like the testimony of a witness. The review 
attorney made a thorough and independent study of the 
case. Though provision was made for exceptions to the 
report, the exceptions operated in effect as a notice of 
appeal and review extended to the entire case regardless 
of the exceptions. The attorney for the Board who tried 
the case and who was presumably intimately familiar 
with all its details and the trial examiner who presided 
over the hearings and wrote the intermediate report were 
eliminated from all proceedings subsequent to the report 
and new men began to study the case ab initio. A com- 
pletely new and independent opinion was prepared for 
the Board even when the trial examiner’s report was con- 
firmed and when no new principles were to be established. 
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Second, while the procedure was designed to assure 
fairness and accuracy, it did not fully inspire confidence 
in its operation. It made possible the disingenuous, if not 
the honest, charge that decisions were made by anonymous 
youngsters in the back rooms. Lawyers could complain 
that, in their arguments to the Board, they were required 
to address themselves to the trial examiner’s report when 
their important obstacle was the analysis of the review 
attorney which they were not permitted to know. They 
could say, with plausible demonstration, that the Exam- 
iner’s report merely entrapped them into venting their 
powers on general argument of the whole case rather than 
directing themselves to the specific and determinative 
issues which the review attorney and his supervisors 
would pose. The charges could be denied of course and 
laid to bad faith; but they could not in that way be stilled 
or their effects avoided. 

The reforms so far announced by the Board are two- 
fold: 

First, the Board is establishing a new relationship with 
its regional officers. A new section has been set up, under 
a former regional director, to head the Board’s adminis- 
trative relationships with its field staff. The Board’s Sec- 
retary who previously performed this function has been 
relieved of it. The step is not merely a reorganization 
and an effort to relieve the field staff of the feeling that 
they have been “isolated and more or less neglected.” It 
is, rather, the result of a realization of the extreme im- 
portance of the field staff and is an effort to improve ad- 
ministration at its major activity. As Chairman Millis 
wrote in his announcement of the change: 


The Board feels strongly that the regional offices are of major 
importance in its operations. There the cases are investigated 
and the great majority disposed of. There the cases not settled 
locally are prepared for further necessary procedures. The whole 
future of a case depends upon the most careful investigation at 
the start. Moreover, it can be truthfully said that attitudes of 
labor, employers and public toward the Board and the Act de- 
pend quite as much upon the work and demeanor of the regional 
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staffs as upon all other things taken together, including Board 
decisions. 
The details of this effort have not yet been promulgated, 
but are due soon. 


Similarly, a unit has been set up in the General Coun- 
sel’s office to coérdinate and assist the legal work in the 
field. 

The second announced reform is in the post-hearing 
procedure. There the trial examiner’s report is to be- 
come the focal point. The review attorney is no longer 
to start from scratch and make a new and independent 
study of the whole case. He is now to start with the trial 
examiner’s report and is to study the entire record, excep- 
tions and briefs for the purpose of discovering “whether 
the trial examiner’s report represents a fair and accurate 
reflection of the facts as revealed by the record and a cor- 
rect statement of applicable principles of law.” Then, 
instead of appearing before the Board to make an oral 
presentation and subjecting himself to oral examination, 


the review attorney is to prepare a memorandum setting 
forth his findings. The instructions are that: 


Where the intermediate report appears accurate and its 
application of legal principles appears to be correct, the review 
attorney’s memorandum shall so state. He shall also point out 
those instances in which, despite his individual agreement with 
the trial examiner’s findings or legal conclusions, reasonable 
doubts might be raised as to their accuracy or soundness, sum- 
marizing the evidence or considerations in point. Wherever the 
review attorney shall indicate the portions of the intermediate 
report which he believes are inaccurate or incorrect, either in fact 
or in law, he shall likewise summarize the evidence or considera- 
tions in point. In the event of material disagreement between 
the review attorney and the supervisor, the memorandum shall 
specifically indicate such points of disagreement together with 
reasons therefore based on the record. 


Then: 


The memorandum so prepared shall go to each Board mem- 
ber, who shall also have available for consideration therewith the 
entire record, including exhibits, the trial examiner’s intermediate 
report, the exceptions thereto and briefs thereon, in making an 
independent decision. 
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Then, when the Board has decided the case, the review 
attorney is not in each instance to draft a wholly new 
opinion as in the past but is to prepare: 

. a draft decision incorporating the intermediate report 


with such changes, additions, and modifications as may be neces- 
sary, unless the Board directs otherwise. 


These changes were apparently decided upon independ- 
ently of the recommendations of the Attorney General’s 
Committee on Administrative Procedure, but they are in 
line with those recommendations and seek to remove the 
two types of disadvantages of the old procedure which I 
outlined. 

The Attorney General’s Committee made several rec- 
ommendations for the Labor Board specifically. It 
suggested that more care be taken to make the issued com- 
plaints as specific as possible in order to deter motions 
for bills of particulars and for amendment of the com- 
plaint and charges of surprise. It suggested that evidence 
be not adduced at the hearings on uncontested issues. It 
felt that the Board’s practice of adducing evidence on 
each issue of fact not covered by a stipulation, whether 
or not the issue was denied by the respondent, was waste- 
ful and not required by the Act. And it recommended 
that effort be made to utilize the trial attorney’s ready 
knowledge of the case in the post-hearing process,—that 
is, that he be permitted to file exceptions to the trial ex- 
aminer’s report and argue orally and/or by brief before 
the Board in support of his position. 

The other recommendations applicable to the Labor 
Board are addressed to all the agencies, but as applied to 
the Labor Board they seem to me peculiarly appropriate. 
I can see why some agencies may view the recommenda- 
tions with misgivings; but for the Labor Board, the 
suggestions seem to me to be well designed to promote 
efficient enforcement and to provide a procedure which 
is not only fair in fact but fair also in appearance, so as 
to make for acceptance rather than suspicion. 
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The Committee recommends, first, that more power be 
decentralized and delegated to Regional Offices—subject 
to supervision from Washington. The decision to issue a 
complaint may probably now be safely entrusted to the 
field staff. The power of the Board is well established 
and there is no longer the need for careful selection of 
trial cases in order to test the Board’s authority in the 
courts. Control of the work of the regional directors in 
this respect may probably be adequately retained by the 
requirement of periodic reports, further sample reviews 
and inspection, and the requirement that on difficult, 
novel or important matters the regional offices consult 
headquarters before action. In this way duplication of 
effort would be avoided and the time between the com- 
pletion of investigation and issuance of complaint would 
be shortened. 

The Committee also recommends further encourage- 
ment of settlement and other informal disposal of cases. 
The Labor Board’s record in this respect is enviable. 
Only some 8% of its unfair practice cases result in formal 
proceedings and even less in formal disposition. Yet per- 
haps improvement may be possible even here. To be sure, 
settlement should not compromise enforcement so as to 
make violation painless or attractive. But voluntarism 
and speedy termination rather than prolongation of con- 
troversy are also good. Between the extremes of this 
seeming paradox there is much room for satisfactory ad- 
justment. And immediate satisfactory adjustment is more 
to be desired than ultimate, unsatisfactory, literal “right- 
ness.” 

The Committee then makes a series of recommenda- 
tions with respect to the process of formal proceedings. 
It suggests first that the trial examiners be supplanted by 
hearing commissions, whose sole function it will be to 
hear and decide cases subject to review by the Board, who 
will be appointed for a period of seven years and will be 
paid $7,500 per year without diminution during that pe- 
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riod. It recommends that effort be made to shorten the 
records and the hearings by pre-hearing conferences, stip- 
ulations, admissions and other devices. For example, 
though this is not stated in the report, in the Board’s ear- 
lier cases, its jurisdiction was a matter of great impor- 
tance. The relation of the respondent’s business to inter- 
state commerce was explored at length at the hearing and 
elaborated in the opinion. This matter now requires less 
time; but it is still a matter of proof and finding in each 
case. It seems to me that some economy may still be pos- 
sible here. The cases in which the Board has been held 
to have exceeded its jurisdiction because of the nature of 
the respondent’s business are practically nil. May it not 
therefore be appropriate now to put on the respondent the 
burden of challenging jurisdiction and to adduce evidence 
on the issue of commerce only if the respondent has intro- 
duced evidence tending to show lack of jurisdiction? Or 
would it not be sufficient to let the investigator who pre- 
pared the case merely submit a statement of the facts on 
this point and leave it to the respondent to introduce dis- 
proving testimony if he will? If Mr. Capizzi refuses to 
stipulate that the Ford Motor Company’s business is in or 
affects interstate commerce, is it really necessary to pro- 
vide elaborate, oral testimony on the issue? And perhaps 
there are other matters with reference to which the process 
of proof may be readily expedited. 

The Board further recommends that the hearing Com- 
missioner’s report be the final decision in the case unless 
exceptions are taken to it or unless the Board of its own 
motion decides to review it. The suggestion is that the 
Board’s attorney as well as the respondent be permitted 
to file exceptions. And the Board is given authority, al- 
though it is not required, to confine its review to those 
issues to which exception has been taken. The Board can 
then adopt the Commissioner’s decision as its own or re- 
verse or modify it in such way as it desires. This sugges- 
tion would curtail, if not eliminate, the Review Division 
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as it has developed. The Board might, of course, employ 
assistants to aid either individual members or the Board 
as a whole in analyzing the cases or writing the opinions. 
But there would be no occasion for the complete and 
independent consideration by the Review Division be- 
tween the decision of the Hearing Commissioner and the 
submission to the Board. 

Objection to the Commissioner system proposed by the 
Committee may well be anticipated. It will be said that 
the Board should have full control over the appointment 
or removal of the Commissioners; that the Board should 
have power to remove a Commissioner who becomes dis- 
loyal to its policies; that the assurance of tenure to the 
Commissioners may deprive the Board of ability to en- 
force the statute uniformly in accordance with its inter- 
pretation. 

The objections are not to be lightly regarded. The re- 
sponsibility for enforcement of the Act lies with the 
Board. So long as it is responsible for the result, it should 
not be deprived of power to produce it. The possibility 
that a Commissioner will become obstreperous is not 
wholly imaginary, though it may be exaggerated. But, in 
my opinion, the objections, seriously considered, are not 
sufficient to outweigh the merits of the plan. 

Under the Committee’s plan, the Board will still have 
some control over the appointment of Commissioners. No 
appointment can be made except from the Board’s nom- 
inees. No appointment can be forced on the Board. Pro- 
visional appointment may be made for one year to enable 
the Board to observe the appointee at work and determine 
whether it desires him for a full term. If the Board will 
have made a mistake or if a Commissioner will have gone 
through a mental metamorphosis, the Board is not power- 
less to deal with him. It can, of course, subject his deci- 
sions to special scrutiny and reverse him. If his refusal 
to follow Board policy is persistent, it may well constitute 
“malfeasance in office,” a cause for removal. If reversal 
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of his decisions is too frequent and due to his deficiency, 
it may constitute neglect or inefficiency in the perform- 
ance of his duty, again grounds for removal. But if re- 
moval is not practical, administrative ingenuity is not 
thereby exhausted. It might be possible to lighten the 
Commissioner’s assignments, to assign him only to cases 
in which his perversity would not be given scope or to 
assign him for sittings with another Commissioner. Par- 
enthetically, in view of the saving anticipated from this 
procedure, it may be possible and desirable in a number 
of cases to assign a panel of two Commissioners for the 
hearing. If a residuum of risk still remains it is more 
than compensated by the advantages of making of the 
Trial Examiner’s position a real office which can attract 
able men, of the gains in efficiency resulting from the 
treatment of his determination as a real decision com- 
manding the respect which his office deserves, and of the 
increased public confidence which his stature and the pro- 
posed procedure will inspire. 

Other suggestions may be made which were beyond the 
scope of the Committee’s reference. For example, it may 
be desirable to empower the Board to proceed against 
alleged violators in the District Courts as an alternative 
to the administrative proceeding. The Securities and Ex- 
change Commission has found this power very useful and 
has proceeded in the courts for injunctions in many cases.’ 
By making initial resort to the courts optional with the 
Board, there will be no sacrifice of administrative policy 
or of the advantages of unified enforcement of the statute 
by the Board. Only the Board will have power to choose 
the court rather than the administrative route; and its 
choice will be made on the basis of its judgment of the de- 
sirable. There may be many cases in which resort to the 
court may be advantageous. To the extent that the remedy 
is made available and is used by the Board, the adminis- 


1 See Sen. Doc. No. 10, 77th Cong., Ist Sess., ATTORNEY GENERAL’S COMMITTEE 
MonocRAPH ON SECURITIES & EXCHANGE CoMMISSION (1941) 6, 8. 
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trative burden will be lightened and Board members may 
find time occasionally themselves to sit on the trial of cases. 

It may also be time to require obedience for the Board’s 
order rather than, as is now the case, only for the judg- 
ment of the court approving the Board’s order. The 
present procedure may well have been appropriate in 
order to educate employers in the new policy. But it is 
rather anomalous to continue the assumption that every 
Board order is presumably wrong and that its violation 
involves no penalty until and unless it is first approved 
by a court. In the judicial hierarchy the assumption is 
that the judgment of a trial court is presumably correct; 
it commands obedience and is not automatically stayed 
by an appeal. As with the court, so with the Board, pro- 
vision may be made for a stay by the Board or by the 
reviewing court pending judicial review. But unless 
stayed, the order should be operative and command obedi- 
ence on pain of penalty for violation. This is not, of 
course, a suggestion that violation of the Act itself be 
made subject to penalties, as, for example, in the case of 
the Railway Labor Act. It is merely a proposal that the 
Board’s determinations, after formal trial, should com- 
mand the respect of the parties as well as of the review- 
ing court. 





ADMINISTRATIVE EVIDENCE IN PRACTICE* 


Different Requirements of Proof, Procedure, and 
Remedy as Between Courts and Administrative Agencies 
Justify a Liberal Attitude in the Receipt of Evidence— 
Firm and Consistent Bases, Developed by Experience, 
Must Be Followed if Relaxation Is Permitted—Rele- 
vancy—Reliability—Fairness. 


JOHN W. NORWOOD 


Author of “Trade Practice and Price Law—Federal,’ “Practical 
Problems of Administrative Procedure,” etc. 


While the courts and other authorities have agreed that 
relaxation of the rules of evidence in administrative pro- 
ceedings may and should be permitted, this is as far as 
general agreement extends. Here our unanimity lessens 
and our interest quickens as we are presented with the 
extremely important questions, how, on what basis, and 
to what extent, can relaxation be employed? Answers 


to such questions have come from various sources and 
authorities, but opinion is not uniform regarding them 
and no basis or method for satisfactory relaxation has 
received general approval; but the daily attempts of trial 
examiners and attorneys to decide wisely as to the manner, 
limitations, and necessities of broadening inquiries, have 
convinced many of us that principles, rather than rules, 
are the surest and most consistent guides in matters as 
broad, as complicated, and as important as those to be 
dealt with in the field of administrative law. 

The principles referred to are those of logic and of 
the reasonable bases underlying the laws of evidence. 
These, experience shows, can be applied with due con- 
sideration for the difference of objective or requirement 
between jury trials on the narrow issues of individual 


* This study is in no wise official but is the result of the personal studies, 
observations, and conclusions of the writer and is not offered as having the 
approval of any administrative agency. 


2 [15] 
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guilt or liability, and administrative hearings on the 
larger questions of interstate competition, public interest, 
fair rates, social and labor conditions, security exchange 
regulations, and the like. Rules made for the smaller 
field are very properly based on strict requirements of 
“due process” and on the limited experience and non- 
judicial attitude of jurors. This makes for difference of 
attitude to rules and decisions which place arbitrary 
bounds to relevancy or which operate in favor of uncer- 
tainty as preferable to the probability of prejudice, or 
which give to the accused the benefit of every shadowy 
doubt. Principles, however, when applied with due con- 
sideration to these differences, are found adequate to cover 
both fields. 

The broad application, then, of fundamental principle 
is required to produce an administrative procedure which 
places substance above form, reason above meticulous 
construction of rules, fairness above arbitrariness, and 
thoroughness and efficiency above obstruction and delay. 
The necessity for developing all of the facts outweighs 
technical niceties as to relevancy as well as particular 
rules of evidence not substantially involving fundamental 
right. Such application of fundamentals can be made 
and consistent method developed by experience after a 
thorough consideration of the reasons for relaxation, or 
liberal construction, and a careful appraisal of the differ- 
ences in requirement as indicated herein. 

In addition to the considerations heretofore pointed 
out as justifying differences of method, the expertness of 
administrative bodies must be taken into account. The 
question of prejiidice resulting from irrelevant matter 
or from inability to give proper weight to evidence, 
which might appear remote to the inexperienced, is not 
present here as it might be in jury trials. The difference 
in remedy is also a reasonable basis for the modification 
of many rigid requirements of allegation, proof, and pro- 
cedure; for in no case does an administrative agency put 
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the life, liberty, or property of a party or respondent in 
jeopardy in the serious sense contemplated in the Bill of 
Rights. 

These, apparently, are sufficient indices for the formu- 
lation of liberal method in the receipt of evidence, but 
a further guiding principle may be found in the increas- 
ing discontent with the abuses of technical method and 
in the growing desire to liberalize even those methods 
which are employed by the courts. For there is the feel- 
ing in some quarters that Justice is sometimes bound and 
gagged with her own vestments as she was formerly by 
rules of pleading whereby just causes were dismissed 
for the “fatal variance” of the misspelling of the name 
of a village or manor. 

Equity was at one time devised to avoid literal and un- 
yielding construction, but the fossilizing process of rigid 
adherence to precedents, wise or unwise, has tended to 
defeat the original purpose. 

Growing out of the inadequacy of stilted methods, the 
administrative process is another effort to free the law, 
as applied in special fields, from certain methods which 
tend more to the defeat of its purposes than to the dis- 
closure of facts and the enhancement of justice. The 
consistent attitude, therefore, in receiving evidence in 
these proceedings is one which seeks the avoidance of a 
meticulous adherence to the letter of the law and a sub- 
stantial conformity to the principles thereof. That is, 
the law of evidence must be applied broadly, and such 
an increase of breadth requires rulings and methods based 
on the original foundations on which sound decisions 
have always rested. 

Clearly then, agency procedure must get back to logic 
and those fundamental considerations on which the courts 
have based their decisions affirming or making excep- 
tions to the various rules of evidence. These, too, must 
be construed in the light of the enlarged objectives and 
the necessities of administrative procedure. 
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On this point Mr. John L. Seymour, of the Wilming- 
ton, Delaware, bar says:* 


I conceive that the true function of the Rules of Evidence is 
not by imposition to hamper a court in action but by the study 
of the decisions whence they were derived to instruct the doctors 
of the law in logic. The need of any court at the moment of 
decision is not Rules but logic. Taken individually, the decisions 
that founded the greater Rules are excellent studies in logic, and 
can scarcely be excelled as a means of inducing logical thought 
processes. This is their true function. We do not need an in- 
flexible Code of Hammurabi to be applied blindly by parrot 
judges, but judges with learned minds trained in logic who can 
by taking thought, reach correct conclusions. Our perfect system 
will consequently have judges who are learned and who are 
skilled in logic. 


In practice, then, agency method should be much more 
than the employment of permissive relaxation in the re- 
ceipt of evidence. It should substitute a practical, con- 
sistent, logical method for the one which has been dis- 
torted by precedent and narrowed beyond the point of 
usefulness for the broad purposes of administrative law. 
And in doing so, it should retain every feature of legal 


method which is consistent with fundamental considera- 
tions and is adequate for its purposes. The “inflexible 
Code of Hammurabi” is the one extreme, and the dictum 
in the case of John Bene & Sons v. F. T. C.,’ is the other. 
In that case the court said the Commission might receive 
and consider legally incompetent evidence “if of the kind 
that usually affects fair-minded men in the conduct of 
their daily and more important affairs,” but with this 
proviso, “it should be fairly done.” In all respects in 
which the proviso does not nullify it, this dictum tends 
to set up a vague and uncertain standard far removed 
from logic or any principles by which matter received 
thereunder could be tested for consistency. It is fre- 
quently cited to justify departure from all standards. It 
would throw the gates wide open for anything either 
party might wish to offer, enlarge records, introduce con- 


1 (1938) 14 A. B. A. J. 892. 
2299 Fed. 468 (C. C. A. 2d, 1924). 
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fusion, and render the trial examiner’s duties immeasur- 
ably more difficult. 

That trial examiners have abundant authority for de- 
parting from the technical letter of the law is apparent 
from the many decisions on the question of what quasi- 
judicial bodies may receive. In Arkansas Wholesale 
Grocery Ass’n v. F. T. C.,° it is held that assignments of 
error on the grounds that incompetent testimony was re- 
ceived and considered cannot be entertained “provided 
there is any substantial competent testimony to support 
the findings.” * While it appears from these and many 
other cases that administrative agencies may receive le- 
gally incompetent evidence, the necessity for substantial 
competent evidence, for the maintenance of fairness, for 
economy and efficiency, and for the preservation of fun- 
damental rights, renders it important that such devia- 
tions should never be made except for the purpose of 
occupying the higher ground bounded by logic and fun- 
damental considerations. The freedom conceded to 
agencies by the courts should be employed in the appli- 
cation of the true spirit rather than the letter of the law. 

The practice of broadening inquiries and employing 
liberal construction of the rules of evidence is not only 
approved by the courts as proper administrative proce- 
dure but is practiced by the judges in many anti-trust 
cases." Such questions as reasonableness of trade re- 
straints, reasonable rates, public interest, and the like, 
present situations which are positively bewildering to 
trial officers who endeavor to fit all evidence presented 
into the narrow framework of rules provided for jury 
trials. In meeting this condition and at the same time 
preserving consistency and keeping the inquiry from 


318 F. (2d) 866 (C. C. A. 8th, 1927). 

# See also Hills Bros. v. F. T. C.,9 F. (2d) 481 (C. C. A. 9th, 1926); I. C.C. 
v. Baird, 194 U. S. 44, 24 Sup. Ct. 563, 48 L. ed. 860 (1904); Ind. v. L. and 
N. eee Co., 277 U. S. 88, 90, 48 Sup. Ct. 468, 72 L. ed. 793 (1928); and 
cases cited. 

5 See Cement Mfr’s Ass’n v. U. S., 268 U. S. 588, 45 Sup. Ct. 586, 69 L. ed. 
1104 (1925); Sugar Institute, Inc., v. U. S., 297 U. S. 588, 56 Sup. Ct. 629, 
80 L. ed. 859 (1936) ; and similar cases. 
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spreading beyond all bounds, the trial officer must, as 
heretofore indicated, go back to the source of the rules, 
holding fast to principle and logic, and applying stand- 
ards which will keep his rulings within the spirit and 
policy of the law. Arbitrary relaxation results in con- 
fusion; but a reasoned and consistent broadening meets 
the necessities of administrative law. 

This broad application of the law of evidence involves 
the methods employed by the higher courts in reaching 
those judgments which have established recognized ex- 
ceptions. The exceptions permitting matters of pedi- 
gree, ancient boundaries, age of persons, etc., to be estab- 
lished by hearsay evidence are based on the grounds of 
difficulty of proof. Here the necessities of the case are 
paramount to the rule. Other exceptions are based on 
circumstances which indicate a special degree of reli- 
ability, such as admissions, dying declarations, and the 
like. Running through all these exceptions we see that 
considerations of logic, necessity, reasonableness, special 
reliability, and fairness are employed as super-measures 
of competency which stand above and are paramount to 
the rules. If a rule transgresses these it may not be ap- 
plied—otherwise the rule would be a substitution of pre- 
judgment for judgment, something to take the place of 
judgment in the light of facts and circumstances, some- 
thing which egotism provides in vain attempts either to 
enable fools to function as wise men or to fetter the fu- 
ture with its limitations. So, where the same broad con- 
siderations used by the courts in some cases clearly apply 
to new situations, examiners should not hesitate to use 
them. The law should not be permitted to crystallize 
in the narrow confines of past application. 

The conclusion of the matter of administrative or 
quasi-judicial attitude to the reception of evidence is that 
its objectives and necessities require and the law permits 
a greater freedom of action in the field of investigation; 
that such freedom is not license to employ loose or arbi- 
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trary method but is liberty to apply fundamental prin- 
ciples to changed conditions in a manner that is fair, 
consistent, and harmonious with the true spirit of the 
law; and that in doing this it may disregard the super- 
ficial structure erected by some rules and decisions, make 
a new survey of the law of evidence, and base rulings 
and methods on its tested principles. 


PRACTICAL APPLICATION OF THE PRINCIPLES 
OF EVIDENCE ° 


The process of working out a complete system for 
receiving evidence in accordance with the attitude here- 
tofore stated must be one of actual experience and prac- 
tice. No doubt it is an evolutionary process which will 
require considerable time in the production of a more 
practical yet more perfect and consistent method. Con- 
sequently, the following discussions and illustrations of 
such direct application as the writer has made of the 
principles herein set out, are offered as a beginning point 
or modest contribution to this process. In building 
hereon we must take all the legal principle that text and 
case law can give us and, by the application of experi- 
ence and logic, reduce it to its lowest terms. 

The direct applications discussed herein may be in 
some respects, or in some cases, departures from some in- 
terpretations of the law; if so, the permissive decisions 
are adequate to protect administrative work. On the 
other hand, acceptance of these methods and principles 
may constitute a return to the true intent, meaning, and 
high objectives of the law. 

From prior considerations, then, evidence may be taken 
to be matter which has substantial inferential value bear- 
ing on the issues of the case, which possesses a reasonable 
degree of reliability, and which may fairly be received 
without transgressing any fundamental rights of the par- 


_8A part of this title appears in Norwood, Practical Problems of Administra- 
tive Procedure (1940) 26 A. B. A. J. 491, 
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ties. This breaks evidence down into something which 
must stand the three practical and fundamental tests of 


(1) Logical relevancy as determined by the processes 
of reasoning applied to the facts offered and their 
relation to the issues; 

(2) Reliability as shown by the proffer and determined 
by law, experience, necessity, and the surrounding 
circumstances; 

(3) Fairness as determined by the circumstances, na- 
ture of proffer, and the paramount considerations 
of fundamental right and “due process of law.” 


Probably nine-tenths of our decisions can be readily 
and correctly reached from a prompt checking of the 
matter offered with the three queries: Relevant? Reli- 
able? Fair to receive? If the answer is “no” to one of 
these, the proffer is rejected. If a reasonable doubt exists 
it should be resolved in favor of admission, for it is much 
easier and less expensive for the agency to strike the evi- 
dence than it is for the trial examiner to convene an extra 
hearing and recall the witness in case he is reversed by 
the agency. And, too, matter is easily struck when it 
subsequently appears that a false issue was raised or that 
it was improperly admitted. ; 

An exhaustive consideration of the three tests, of rele- 
vancy, reliability, and fairness, would indicate that for 
all practical purposes they include all essential features 
of the law of evidence. The purposes of the exclusion- 
ary rules have often been stated to be the prevention of 
fraud and perjury, of appeals to the prejudices of jurors, 
of the creation of false issues, of the introduction of un- 
reliable evidence, of the casting of undue burdens of re- 
buttal on the parties, of depriving parties of fundamental 
rights, and of the unjustified introduction of unsworn 
testimony not subject to cross-examination. ‘These ob- 
jectionable results are readily seen to fall outside of any 
reasonable limitations of relevancy, reliability, and fair- 
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ness. But these limitations are determined with due 
deference to such weighty considerations as necessity, 
difficulty of proof, special reliability, and all other fea- 
tures which reasonably operate to remove proffers from 
the limitations of particular rules but leave them within 
the field of competency determined by the tests. 

The remainder of this discourse constitutes a partial 
building up of the concepts of relevancy, reliability, and 
fairness, to include many essential features of the law of 
evidence. While these cannot be considered exhaustive 
so as to prove beyond discussion that the concepts include 
all essential features, they demonstrate the method of 
proving it and of perfecting these concepts into measures 
by which the law may be more consistently, more easily, 
and more satisfactorily applied. 


RELEVANCY 


Relevancy as considered here means logical relevancy 
which must be the test for all evidence received, al- 
though some logically relevant material is not admissible 
by reason of the exclusionary rules of evidence which, so 
far as their application in agency hearings is reasonable, 
are based on the considerations of reliability and fairness 
noted hereafter. 

Standards of logical relevancy may be acquired by go- 
ing directly to the bases of the decisions and by applying 
the principles of logic first hand. . The logical method 
involves a careful study and analysis of the pleadings 
and a draft of the issues prior to the hearing, for the con- 
troverted statements in the complaint are the proposi- 
tions which relevant evidence must tend to affirm, or 
deny, or explain. Whether a given allegation or proffer 
is a universal affirmative, a universal negative, a particu- 
lar affirmative or particular negative, has all to do with 
the kind of evidence which is relevant to affirm or deny it. 

The old logical “square of opposition,” the principles 
of the syllogism, Beuler’s circles, the principles of con- 
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version, of obversion, of hypothetical and disjunctive 
propositions, of the dilemma, and the inductive tests of 
agreement and difference and of concomitant variation, 
are the ultimate measures of relevancy. And when these 
are assimilated and incorporated into method their re- 
sults will seldom if ever be found in disagreement with 
the principles of the law of evidence and the leading de- 
cisions of the courts. For instance, if we have to meet an 
allegation that all swans are white (a universal affirma- 
tive), then proof that one swan is black is not only rele- 
vant but conclusive. If the issue is whether some swans 
are white, evidence of the existence of some black swans 
is irrelevant and impotent to meet the issue. The one fact 
does not tend to disprove the other. 

Many charges allege the employment of a method or 
a line of conduct which violates the law and which has 
certain effects indicative of its unlawfulness. This gives 
us two or more particular affirmative allegations, (1) 
that the method was employed, and (2) that the results 
were present thereafter. In such cases evidence of meth- 
ods other than the one charged is not relevant unless it 
appears that the proof substantially operates to exclude 
the probability of the alleged method having been em- 
ployed. The unlawful method may have been employed 
along with lawful methods; so, bringing out a few white 
swans does not disprove the existence of some that are 
off color. Likewise, evidence of lawful and beneficial 
effects resulting from a line of conduct is irrelevant 
where it does not tend to disprove the presence of the 
alleged unlawful effects, although proof of lawful ob- 
jectives and effects may be relevant where purpose or 
objective is substantially involved or where such lawful 
activities are inconsistent with or render unnecessary the 
alleged unlawful methods and effects. In general, par- 
ticulars which do not tend to logical contradiction are 
irrelevant and should be excluded. 
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Complaints may be stated syllogistically as follows: 

(1) (Major premise). All cases of the existence of 
facts, (a), (b) and (c), are cases of violation of 
the (stated) law. 

(2) (Minor premise). This respondent is guilty of 
(a), (b) and (c) particulars. 

(3) (Conclusion). Therefore, this respondent has vio- 
lated this law. 


This major premise is established by law and from it 
guilt or innocence is to be deduced after the minor 
premise is established. If the major is questioned by the 
answer an issue of law is raised. If the minor is con- 
troverted, an issue of fact results. Whether or not the 
conclusion follows from the major premise as deter- 
mined by the court and the minor premise as established 
by the evidence, is a matter of deductive reasoning to 
be reached by argument. 

The minor premises, therefore, are the factual matters 
to be established by evidence, all of which, to be adjudged 
relevant, must go to the presence or absence of condi- 
tions (a), (b) and (c) and respondents’ connection there- 
with. What constitutes these conditions within the mean- 
ing of the law bears directly on what material is logically 
potent in tendency to establish them. 

Condition (a) may be shown directly by eyewitnesses 
or other direct evidence. Condition (b) might be estab- 
lished by inductive, or circumstantial, evidence revealing 
facts and conditions which cannot be explained otherwise 
than by the existence of condition (b) and which cir- 
cumstances exclude every reasonable explanation except 
the presence of (b). Condition (c) may necessarily fol- 
low from some factual or legal a priori, the former being 
some general truth in which the existence of (c) is nec- 
essarily involved and which may be established by evi- 
dence or be judicially noticed.’ Conclusive presumptions 


_ TAs, for instance, where it is shown that a medicine contains a certain drug 
in stated proportions, its harmful or negative effects may be deduced, or in- 
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of law are legal a priori propositions which do not attach 
until factual bases are established by evidence.* 

In the process of receiving evidence to establish (b) 
it is useless to receive evidence of circumstances which 
are not a substantial part of a chain which (1) indicates 
the existence of (b), and (2) excludes reasonable ex- 
planations of the circumstances other than the existence 
of (b). Such matter should be excluded as irrelevant 
unless it appears or the party offering it states clearly that 
he proposes to complete the chain and specifies what 
facts he can produce for that purpose. The chain may 
not appear to be conclusive but it should be shown to have 
some degree of logical substance. And when it appears 
from admissions, or evidence produced by the offerer, 
that the chain cannot be completed, further circumstances 
should be excluded. 


While an analysis of the pleadings enables us to chart 
clearly what is to be proven and what kind of evidence 
is sufficient to establish it, strict logical requirements for 
all proffers are not practicable, for matter which merely 
tends to negative or assert must often be received. Even 
in the final determination of the issues, complete demon- 
stration seldom is possible and we must find as facts what 
the substantial evidence induces us to believe. However, in 
forming such beliefs and in deciding many difficult ques- 
tions as to the substantiality or remoteness of tendencies, 
if the processes of logic have led us up to the jungle of 


conjecture, we may peer into it with clearer vision. We 
might even see through it! 


Many vague and time consuming arguments and prof- 
fers are made which, when simplified by a few direct 


ferred, from proof of the a priori proposition that such effects always follow 
the use of this drug in the stated proportions. Again, the particular proof that 
certain advertisements appeared in the SaturDAY EveENING Post, coupled with 
the judicially noticed fact that this periodical has an extensive interstate circu- 
lation, establishes the fact of interstate representations. 


§ For example, the presumption of the incapacity of a child under seven years 


of age to commit a crime must rest upon proof that the child was of the tender 
age required for the presumption tu attach. 
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questions, are revealed to be efforts to infer universals 
from particulars, to deny affirmative particulars by show- 
ing negative particulars, to employ a fourth term (in 
meaning) in an argument, to establish the antecedent by 
affirming the consequent, to draw the erroneous conclu- 
sion of post hoc ergo propter hoc, to beg the question, and 
in fact to employ all of the well-known fallacies listed 
in elementary works on logic. These may be the better 
detected and avoided and the entire logic of a case clari- 
fied by a logical synopsis of the complaint made and ana- 
lyzed prior to the first hearing. 

Efforts to reduce contentions and propositions to the 
simple framework of logic are always helpful. Common 
terms and simplified methods are the most effective in- 
struments of explanation. Great writers and great ora- 
tors usually have the knack of reducing propositions to 
their lowest terms. Great lawyers should do the same. 
If they do not, the presiding official should clarify the 
atmosphere by pointed questions. If counsel refuse to 
clarify and reveal sufficient factors of relevancy, they 
have no reasonable claim of reversible error. The trial 
examiner has the right to require clear statements as to 
contentions, circumstances, and proffers so that he may 
be able to rule correctly. 

Relaxation of the relevancy test is far safer than de- 
parture from substantial ground in the matter of reliabil- 
ity and fairness. Where any useful and elucidating pur- 
poses can be served by letting in reliable information 
which it is fair to receive, it may be done even though 
its relevancy is doubtful. On the other hand, the avoid- 
ance of irrelevant material is of the first importance in 
the prevention of false issues and of the costly and waste- 
ful extension of the proceedings. But it must be remem- 
bered that a necessary broadening of the field of relevancy 
is effected by the ever present issue of public interest, 
issues of competition, effects of trade practices, rates, so- 
cial conditions, and the like. 





THE GEORGE WASHINGTON LAW REVIEW 


RELIABILITY 


Reliability, considered here solely with respect to the 
admissibility of logically relevant material which it is 
fair to receive, is conferred directly by law on certain 
classes of evidence such as sworn testimony and on physi- 
cal objects and documents conveying rights or contain- 
ing statements in issue, when these are properly identified, 
because these possess high qualities of demonstration, and 
are the very essence of evidence. Other material may 
appear from the surrounding circumstances to possess 
admissible reliability, and this must be selected through 
the exercise of judgment in the application of facts and 
the judicial principles underlying many decided cases. 
Generally, admissible reliability attaches to all material 
possessing a sufficient degree of trustworthiness to render 
their consideration reasonable. 

Hearsay testimony is receivable in all cases where the 
circumstances indicate a special degree of reliability as 
in the case of admissions, or statements against interest, 
or where the statements, even though self-serving, are 
part of the res gestae. The rule against hearsay also yields 
to necessity in the matter of proving pedigree or matters 
of public or general interest and to statutory law in the 
matter of admitting papers, documents, and memoranda 
made in the regular course of business to prove transac- 
tions and events.’ Although there are many nice distinc- 
tions drawn in the decisions relating to these exceptions, 
the principle behind each is very clear and can be applied 
directly. There is no mystery. 

As to statements against interest, the sole question is 
whether or not the circumstances establish the special 
degree of reliability naturally attaching to the statements 
of one whose words are contrary to his interest. Such 
interest must be shown or presumed to exist at the time 
the statements were made. An agent’s interest may ap- 


949 Stat. 1561 (1926), 28 U. S. C. §695 (1939). 
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pear through his agency and if it is shown that an agent 
intended to injure his principal, his statement should 
be excluded or struck, since the reasons for its considera- 
tion have failed. And of course the statement or admis- 
sion of a non-warranting grantor made after the grant 
would not meet the conditions of interest. Circumstances 
may be shown that would render the statements unreli- 
able and vice versa, but the decision should turn on the 
one point—the extra degree of reliability disclosed by the 
circumstances, 

Statements that are part of transactions and occur- 
rences and which are necessary to explain them are relied 
on as a matter of logic and necessity, and the circum- 
stances which include them as res gestae give them a spe- 
cial degree of reliability, as for instance, when statements 
are attended by sudden excitement or emergency; or 
special reliability of documents may appear when they 
fit in convincingly with other statements and occurrences 
in evidence. Letters, orders, bills, etc., which are part 
and parcel of the matters under investigation, are original 
evidence of first magnitude reliability. 

Hearsay statements as to pedigree and matters of gen- 
eral or public interest, aside from necessity, have an 
added degree of reliability when they relate to subjects 
about which many people are informed. Such testimony 
if false can easily be met. The opportunities for unde- 
tectable deception are not present in such cases as they 
are with respect to statements about private matters ex- 
clusively within the knowledge of a few partisans. 

In general, all hearsay possesses the moderate degree 
of reliability required for its admission except evidence 
of statements bearing directly on the factual issues and 
which are introduced to prove their own truth without 
possessing any special features of reliability which reason 
or necessity would recognize as fair substitutes for the 
sanction of an oath and the test of cross-examination. 
These conditions are easily distinguishable from state- 
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ments the making of which are in issue, as in slander, 
statements evidencing state of mind or bodily condition, 
statements received in due course of business and acted 
upon, communicated threats, statements contained in 
books of account, records, etc.; and in determining the 
question of the reliability of such proffers the circum- 
stances indicating whether or not the matter could be self- 
serving fabrications, and whether or not better informa- 
tion is easily within the power of the offerer to produce, 
are often determinative. But a distinction must be made 
between circumstances which merely lessen the weight of 
evidence and those which indicate no slight degree of re- 
liability and must therefore be rejected. 

Papers, documents, and memoranda must be satisfac- 
torily identified before they can be relied on, and such 
identification often depends for its sufficiency on sur- 
rounding circumstances. Papers found in or produced 
from the files of an adverse party may be taken as being 
what they purport to be, as the explanation or denial is 
peculiarly within the power of the one who held or pro- 
duced them. Surrounding circumstances together with 
the contents of a document as they relate to the contents 
of other documents in evidence may serve to dispel doubt 
as to genuineness and reliability. This includes replies 
to letters already in evidence and other documents neces- 
sary to complete the information which has been ad- 
mitted. 

The high degree of reliability attaching to written in- 
struments is such that parole evidence to alter or vary 
their contents or meaning is of no reliability whatsoever 
and must be excluded. But when the reliability of the 
document appears to be less than presumed, through a 
showing of fraud, ambiguity, mutual mistake, alterations, 
or erasures, parole evidence becomes of sufficient relia- 
bility to vary or explain the instrument. The “best evi- 
dence” rule is often misapplied to papers and documents 
not required to be in writing and which are merely evi- 
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dence of transactions which may be established by oral 
as well as written evidence—such as happenings at cor- 
porate or other meetings, statements of policy, bills and 
accounts, notices, tags, and the like where the contents 
of such instruments are not in issue. 

In all cases, then, the reliability of a document may 
be attacked by parole and while the statements contained 
in documents may not be shown to be different from what 
they appear to be, parole evidence is reliable to show that 
facts, circumstances, and implications are different from 
those evidence by documents. Such evidence, however, 
has no reliability when it comes from a party to a docu- 
ment who has acknowledged it and received benefits there- 
under or is otherwise estopped from denying it. 

Unsigned carbon copies of papers and documents are 
not reliable as against originals, but are acceptable sub- 
stitutes in the excusable absence of originals. Unlike 
carbon copies, photostatic prints are facsimile reproduc- 
tions of originals, and where quality or age of paper or 
other particulars are not involved which would require 
the original, and where the original may easily be pro- 
duced by the opposite party, they should be received 
without further formality. The difference is often that 
which is said to exist between “tweedle-dum” and 
“tweedle-dee.” *° 

Government reports, factual in nature, are sufficiently 
reliable to be considered in evidence when identified as 
such, but discrimination should be made between these 
and public documents containing conclusions or prior 
factual findings on the subjects under investigation. Sta- 
tistical matter collected by various agencies of govern- 
ment are on a different basis as to reliability from re- 
ports involving policy and political considerations. 
Census data, scientific and commercial data, rates, tariffs, 
and the like, contained in official government documents 
are receivable in evidence when identified as such. 


10 See U. S. v. Manton, 107 F. (2d) 834, 844 (C. C. A. 2d, 1938). 
3 
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Tabulations of factual data containing all the material 
facts shown by masses of original material such as in- 
voices, original bids, awards, questionnaires, rate books, 
and the like, are sufficiently reliable if the supporting 
documents are available to the other side for checking. 
When the tabulation is incomplete in material respects 
it should be rejected. General statements and incom- 
plete data as to costs, profits, sales, and the like, offered 
by a party who has custody of complete records not 
available to the opposing party, should be rejected as un- 
reliable, for it may be inferred that the entire story would 
be against the offerer. 

Maps and diagrams are reliable when their relevancy 
appears and sufficient accuracy is shown. These illustra- 
tive materials must be based on evidence already in the 
record or on supporting data available to the opponent of 
the party offering them. 

Admissible reliability often resolves itself into a ques- 
tion of the genuineness of a signature or document, and 
in such cases the presiding examiner admits or rejects 
the evidence as the circumstances indicate genuineness 
or the lack of it. It is a matter of sound judgment and 
discretion except in those cases where legal requirements 
of genuineness have been met, such as where signatures 
have been proven, the registration of a document has been 
shown, or where seals and certificates may be noticed 
judicially. 

In many of the foregoing examples an element of fair- 
ness is involved, for in actual practice we find, as the 
courts have in the great majority of cases, that questions 
of admissibility turn on more than one feature of compe- 
tency. The questions are usually mixed ones to which a 
judicial officer must apply each of the three tests in order. 
Reliability merges into the subject of fairness in ques- 
tions which may properly turn on the interest of the wit- 
ness or his connection with the party calling him and his 
possession of complete information, as discussed here- 
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after. Reliability alone cannot be determined from prece- 
dent nor from law, but from both of these plus experience, 
logic, and the circumstances of each case. 


FAIRNESS 


Fairness as constituting a fundamental test for the re- 
ceipt of evidence is used here in a narrower sense than 
that which would be considered as opposed to the receipt 
of irrelevant or even unreliable evidence. It is used, 
for lack of a better term, to denote evidence which, when 
found to be relevant and reliable, can be received with- 
out prejudicing the rights of the parties. ‘The necessary 
quality must go to the nature of the evidence as well as 
to the manner and circumstances of its receipt; and, 
therefore, a practical consideration of this test merges 
into the subject of fairness as a necessary characteristic 
of hearings generally. For issues must be determined by 
fair evidence fairly presented, received, and considered. 

However much may be conceded to administrative law 
in the matter of liberal construction, the courts have made 
it very clear that there can be no substantial relaxation 
in the matter of fairness. All truly quasi-judicial agen- 
cies must respect fundamental rights, such as those of 
having specific charges preferred or notices served with 
opportunity to answer, of having witnesses placed under 
the obligation of an oath or affirmation and held subject 
to the right of cross-examination, of opportunity to in- 
troduce and examine witness in opposition to the charges, 
of opportunity to rebut all material to be considered in 
the case, of privilege to object, take exceptions, and sub- 
mit arguments. Where this procedure is required, agency 
orders will be nullified by the courts if such rights have 
not been respected and if, from any other conditions or 
circumstances, it appears to the court that there has been 
an arbitrary use of power or that a fair trial was not had.” 

11 See Morgan v. U. S., 298 U. S. 486, 56 Sup. Ct. 889, 80 L. ed. 1296 (1936) ; 


National Labor Relations Board v. Lumber Company, 98 F. (2d) 16 (C. C. A. 
9th, 1938); and cases cited. 
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It is readily seen, then, that the matter of a fair hear- 
ing, fair findings, and a fair disposition of the case, con- 
stitutes the substance of these procedural rights which are 
important only as they contribute to the substantial re- 
sult. A county court judge was once credited with say- 
ing, “I’ll give him a fair trial and then give him the. 
limit!” This kind of a “fair trial” lacks something of 
the substance which is required of administrative agen- 
cies. So, there is more involved than the careful avoid- 
ance of rulings and actions which might violate the literal 
requirements of stated procedure designed to produce fair 
and impartial hearings. 

A paramount fundamental right is that of having each 
and every question approached from a judicial attitude 
and decided according to the weightier considerations of 
reason and justice in the light of public policy and neces- 
sity. Such considerations, therefore, should enter into all 
rulings upon objections and motions respecting the re- 
ceipt of evidence. 

What constitutes conformity to requirements of funda- 
mental right is often determined, as will appear below, 
by considerations of fairness either to the government or 
to the respondent. The government’s larger interests are 
the interests of the whole people and when these are bal- 
anced, as they often are in agency hearings, with the in- 
terests of individual parts of the whole, considerations 
of fairness to the government in meeting its necessities 
of proof and other burdens must be weighed along with 
those of privilege and right conceded to respondents. 
And when the rights of the one or the other are being in- 
voked for purposes not of their substance and outside of 
their reasonable objectives, as in the furtherance of ob- 
struction, delay, or unfair advantage of any kind, opposi- 
tion and denial should be prompt and emphatic. The 
paramount objective of the laws guaranteeing individual 
rights is always the promotion and never the defeat of 
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justice. Guarantees of rights, then, are not construed so 
literally as to reduce them to absurdities. 

The right to introduce and examine witnesses is, for 
reasons stated above, not an unlimited right. It is con- 
fined to evidence relevant to the issues, reliable, and fair 
to receive, and is subject to limitation as to quantity when 
it becomes cumulative. 


Cross-examination is subject to many limitations to 
prevent its abuse, and where the substance of the right 
to ask leading questions is absent it may be denied to the 
cross-examiner. Leading questions are permitted in 
order to enable the opposing side the better to elicit the 
truth from unfriendly, unwilling, or adversely interested 
witnesses. But where, as often occurs in agency hearings, 
the government’s witness is a respondent or one of his 
friendly employees, the respondent’s counsel should not 
be permitted to lead him on cross-examination. In this 
case the government may be allowed to ask leading ques- 
tions on the direct examination. ‘The principle is also 
applied in case of surprise resulting from deception on 
the part of the witness whose hostility appears from the 
circumstances, as well as in cases where it is fair to per- 
mit a probe of memory.” 


Prolonged and harassing cross-examinations which are 
not justified by the circumstances and which duplicate 
subjects covered and questions previously asked, and 
which wander unduly outside of subjects covered by the 
direct examination and beyond the field of relevancy 
under the guise of testing the witnesses’ knowledge or 
experience, should not be permitted. Very often the prac- 
tices mentioned constitute an abuse rather than a use of 
this fundamental right. But as long as cross-examination 
appears to be serving a useful purpose, it is serious error 
to abridge it. It is, however, the trial officer’s duty to 

12 See WicMmore (1940) §§ 773-4, 73; Rush v. French, 1 Ariz. 90, 25 Pac. 


816, 828 (1874) ; and cases cited. See also WicmoreE (1940) §916, and Jones 
oN Evipence (1924) §§ 855-58 on impeachment of hostile witnesesses. 
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protect witnesses from the unfair or harassing tactics often 
employed by counsel, as also it is his duty to require wit- 
nesses to make direct answers and avoid evasions and un- 
necessary or uncalled for explanations and arguments. 

Objections based on the absence of witnesses who would 
be subject to cross-examination are not substantial when 
they are urged against the receipt of (1) admissions, (2) 
records, account books, and memoranda made in the due 
course of business evidencing transactions or events, (3) 
matters that are res gestae, and (4) any other material 
where its receipt constitutes no substantial prejudice to 
the challenging party. The emphasized condition states 
a general test which sound discretion may safely apply 
in the inclusion and exclusion of all matter the receipt 
of which is resisted because of the absence of witnesses 
who would be subject to cross-examination. 

Many proffers contain complete information on rele- 
vant factual features, and if their genuineness is estab- 
lished by sworn testimony subject to cross-examination, 
nothing is left for explanation which could affect admis- 
sibility. Or letters of customers may evidence conditions 
and terms quoted to them by a respondent who does not 
deny the terms and conditions and who can easily give 
the complete explanation. In both cases stated, the ab- 
sence of witnesses subject to cross-examination does not 
prejudice the challenging party. 

On the other hand, when it is clear from the circum- 
stances that the reception of an alleged admission, account 
book, memorandum, etc., would unfairly prejudice a 
party by reason of any lack of specific data which would 
be necessary to enable the opponent to meet it, or of the 
lack of explanation which could not be obtained except 
through cross-examination, freedom of application should 
operate to exclude it. In any case, prejudice could hardly 
result to a respondent from the reception of matter be- 
cause of the lack of opportunity to cross-examine one of 
its own officials who is available as a witness. For, when 
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such a witness is called, he may not be asked leading 
questions by his own counsel, and there is no advantage 
lost as between cross- and direct examination. 

The opportunity to meet all material to be used against 
them in proceedings is one of the fundamental rights of 
respondents, and this renders it necessary for the agency 
or the opposing party to put in evidence everything which 
is to be used as a basis for findings. This reasonably re- 
lates to all matters of fact or expert opinion to be con- 
sidered in the case and of which judicial notice may not 
properly be taken. 

Agencies take notice of the identity of their own rec- 
ords, reports, etc., but not of their contents for considera- 
tion in any proceeding in which they have not been re- 
ceived in evidence.** Departures from this rule have been 
permitted in some special cases, but ordinarily they are 
not consistent with rudimentary principles of fairness and 
should not be made. The rule applies, of course, to evi- 
dence proper, and not to known and generally recognized 
scientific facts, mathematical calculations based on the 
evidence, and the like. The agency takes judicial notice 
of such scientific facts as are generally known and ac- 
cepted and it employs all of its expert knowledge and 
experience in weighing and appraising the matters that 
are in evidence. 

The rights of parties to be represented by counsel and 
to make objections, motions, exceptions, and arguments, 
are essential features of fair and impartial hearings. 
While they must be respected, their abuse should not be 
permitted. Agency hearings are for the purpose of mak- 
ing a factual record and the useless repetition of objec- 
tions and motions going to points already covered by 
exceptions need not be permitted. 

Grounds for objections are required by some agencies 
to be stated tersely and arguments are generally not ex- 


13 On the general subject, see U. S. V. A. v. S. R. Co., 265 U. S. 274, 44 
Sup. Ct. 565, 68 L. ed. 1016 (1924); and cases cited. 
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pected to be included in the record.* Important state- 
ments of contentions, however, should always be per- 
mitted. Generally, argument should be reserved for 
briefs and final hearing before the agency. 

Discussions “off the record” to clarify important ques- 
tions of procedure, proof, and competency may be had 
in the absence of objection or agency rules to the con- 
trary, in which case it would be a breach of good faith 
for either side to disclose and attempt to use any part 
of the discussion. Often a free discussion, where the 
counsel are not bound on the record by tentative state- 
ments, leads to a better understanding on the part of coun- 
sel and the trial examiner, and promotes a shortening of 
the work as well as other constructive results. 

As heretofore indicated, the manner of receiving evi- 
dence is intricately interwoven with the question of what 
evidence may fairly be received, for the latter question 
is often resolved in the light of the circumstances of pro- 
cedure attending the offer. Evidence that would be fair 
to receive in response to proper questions, would not be 
so under different conditions. Therefore, it becomes nec- 
essary for practical purposes to consider that our test of 
fairness can be met only by fair evidence fairly received. 

The principles and reasons underlying the receipt of 
hearsay evidence regarding matters of public and general 
interest reasonably and fairly admit of a much broader 
application than agencies have usually insisted on. If 
such evidence may properly be received to establish pri- 
vate rights there is much more reason for its receipt in 
matters affecting entire industries and the general public. 
Consequently, evidence of this nature in any reliable form 
should be admitted on issues involving business condi- 
tions, customs of a trade, competitive, social, economic, 
and other conditions. Such information is in possession 
of large numbers of people and all angles of these sub- 


14 See F. T. C. Rules of Practice, Par. XIX. 
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jects may easily be shown. It is seldom that such matters 
can be shown by other than surveys and general informa- 
tion gathered by persons of experience in these broad 
fields. 

In some instances evidence is fair to receive for some 
purposes and unfair for others. Hearsay factual state- 
ments received and acted on might be admissible on the 
question of motive, method, or state of mind, but not to 
show the truth of the statements. But when the permis- 
sible application is remote in implication and the im- 
proper one direct and prejudicial, the matter should be 
excluded. Otherwise such material should be received 
under express restrictions stated for the record. 


Proper considerations of fairness to the law and its ob- 
jectives tend to make trial examiners more or less alert 
to inequalities which tend to distort perspective. Hear- 
ings are for the development of facts and to make true 
determinations on the issues. They are not for the pur- 
pose of determining which side has the better lawyers. 
And where respondents are not represented by counsel the 
trial examiner may find it necessary to see that undue ad- 
vantage of the situation is not taken. He should be a 
positive force in favor of a full and fair disclosure of the 
facts and against evasion and unfair methods or unequal 
advantage of any kind. 

Objections are unfair in effect when based on unsub- 
stantial grounds and are for the purpose of confusing the 
questioner, conveying suggestions to the witness, giving 
the witness time to think of a consistent answer, or for 
the strategic purpose of prolonging the proceedings. 
Such purposes are often evident when the objector has 
raised the same point several times and is amply protected 
by exceptions. When there is no doubt as to the existence 
of improper purpose the examiner is justified in enter- 
ing on the record his appraisal of the situation, although, 
in consideration of counsel’s anxiety and zeal, however 
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misguided, statements “off the record” are more consider- 
ate and often more effective in stopping the practice. 

The interest of witnesses has much to do with the char- 
acter of the testimony they may fairly be permitted to 
give and with the nature of the questions they should be 
allowed to answer. As stated, leading questions are per- 
mitted only in case of unfriendly witnesses or those whose 
sympathies or interests appear to be against the questioner. 
But in the matter of the direct examination of an attor- 
ney’s own client or a party in interest, or a prejudiced 
or interested government witness, fairness often demands 
more strict requirements as to grounds and reliability. 

Witnesses are often carefully prepared. Questions are 
propounded to them by the attorney who is to introduce 
them. Their answers are typed with the questions and 
these are submitted to them for review. The answers are 
discussed with them. The record of the testimony of 
other witnesses is furnished these prospective witnesses 
for their edification—so that they may understand the en- 
tire situation to date.” All of this, of course, goes to the 
weight of the evidence when the facts are brought out; 
but where such conditions are apparent, it is proper for 
the trial examiner to take them into account in making 
rulings. In such situations conclusions should be care- 
fully distinguished and general statements evidently based 
on particular facts withheld, should not be admitted. And 
where a leading question ruled out on objection might 
leave a pointed suggestion in the mind of the witness, a 
new and non-leading question to the same point should 
not be permitted, at least for the time being. In aggra- 
vated cases the trial officer is justified in excluding the 
point from further inquiry during the examination of the 
particular witness. 

How far it is ethical to prepare witness as indicated 


15 Query: Where a motion is granted to exclude witnesses from the room 
while preceding witnesses are being examined, should the excluded witnesses be 
permitted to read the record prior to testifying? 
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above is a delicate question, and it is not easy to deter- 
mine how much it militates against fairness. It is a prob- 
lem for the courts and the legal profession to consider 
along with questions of administrative procedure, fair 
hearings, etc. All the trial examiner can do about it is 
to consider the situation in making his rulings and in 
cases of manifest impropriety to report it to his agency. 
The other side of the question is that a party might not 
be able to prove his case or defend it except through the 
evidence of his officials and employees who are the only 
people in possession of the facts. It is fortunate, there- 
fore, that truth and her handmaiden, consistency, have 
fair features which are distinguishable to the careful and 
discerning. The purposes of justice are often served by 
the evidence of interested parties, but it should be re- 
ceived with care. Attempts to prevent false swearing 
through other means than the maintenance of fairness as 
to question and subject, leads to serious error. The pri- 
vate “right of perjury” is fundamental until its commis- 
sion transforms it into a public wrong. However, when 
the belief comes to the trial officer that a witness is swear- 
ing falsely, he should immediately conduct an introspec- 
tive search—for pre-judgment! 

Among questions involving considerations of fairness 
is that of privilege arising out of the relations of husband 
and wife, attorney and client, and the like, and out of 
constitutional privileges. ‘The requirements of adminis- 
trative law are not such as to justify any relaxation of the 
legal rules of privilege. Where, however, special statutes 
grant immunity from prosecution elsewhere to witnesses 
respecting matters testified to at agency hearings, pur- 
suant to subpeena, the witness can be compelled to testify 
to matters which might otherwise incriminate him or sub- 
ject him to penalties.” 


16 See F. T. C. Act $9, 38 Stat. 717 (1914), 15 U. S. C. §41 (1934); Pan- 
dolfo v. Biddle, 8 F. (2d) 142 (C. C. A. 8th, 1925); U.S. v. Pardue, 294 Fed. 
543 (S. D. Tex. 1923). 
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“Fairness,” as appears throughout our study, means 
something which is here illustrated in part, but which we 
must continue to render more definite by the “gradual 
process of judicial inclusion and exclusion.” In applying 
this process, there are a few considerations which seem to 
outweigh others and to be of great practical importance 
in the rapid fire of judicial procedure. These are con- 
siderations going to the good faith of the party offering 
or objecting to offers of evidence or to the attitude and 
good faith of the witness. 

For instance: The interest of the witness or the con- 
duct of counsel sometimes justifies a complete reversal 
of the rule respecting leading questions; the possession 
and withholding of better or more complete evidence 
might justify rejection of fragmentary evidence which 
would otherwise be received; the possession of complete 
explanations might render objections to partial informa- 
tion open to question for lack of good faith; failure to 
clarify contentions when offering evidence or opposing 
proffers is indicative of obstructive or hidden purpose, 
especially when questions by the presiding examiner are 
evaded. 

Good faith may rightfully be questioned when counsel 
indulge in the foregoing, or in needless objections, mo- 
tions, offers of proof, and other delaying tactics. In such 
and other similar cases where a lack of good faith is ap- 
parent, a free and direct application of legal principle 
operates to discourage quibbling and to restore the pro- 
ceeding to a just and proper dignity and balance. 





THE EFFECT OF THE MORGAN DECISIONS 
ON THE POSITION OF THE 
TRIAL EXAMINER 


KATHRYN PEARLMAN 
Member of the Bar of Iowa and of the District of Columbia 


When Mr. Chief Justice Hughes planted the seeds for 
a “full hearing” in the first and second Morgan cases,’ 
it was evident that a revolution in administrative pro- 
cedure had germinated. This revolution was manifested 
in the Walter-Logan bill which was developed by the Bar, 
the press and the Congress from a will-o’-the-wisp to a 
boomerang ;* and by an equally concerted, though far less 
publicized, drive on the part of various administrative 
agencies to provide their own procedures for a full hear- 
ing and thus to obviate the need for congressional action. 
Although all changes that have come about in administra- 
tive procedures are not to be attributed solely to the Mor- 
gan cases, nonetheless, it is recognized that they have had 
a substantial influence in molding procedures that have 
been drawn up since the first and second Morgan decisions 
were handed down. How successful the governmental 
agencies have been will be seen by the attention Congress 
accords the recent report of the Attorney General’s Com- 
mittee on Administrative Procedure.* 

A discussion of the effect of the Morgan decisions on 
the position of the trial examiner in adversary adminis- 
trative proceedings can be tangibly approached by docu- 
menting the observations with specific reference to the 
procedures of one or two governmental departments, in- 

1 Morgan v. United States, 298 U. S. 468, 56 Sup. Ct. 906, 80 L. ed. 1288 


(1936) ; Morgan v. United States, 304 U. S. 1, 58 Sup. Ct. 773, 82 L. ed. 1129 
(1938). 

2On December 18, 1940, the President vetoed the bill which had originally 
been passed by the House by a vote of 176 to 51, and in the Senate by a vote 
of 27 to 25. The House, by its vote of 153 to 127 failed to obtain the necessary 
two-thirds vote to override the veto, making it unnecessary to resubmit the 
bill to the Senate. 

3 Sen. Rep. No. 8, 77th Cong., Ist Sess. (1941). 


[43] 
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dicating the changes that have been made in their pro- 
cedures since the Morgan cases. For purposes of illus- 
tration the procedures of the Department of Agriculture 
and the Federal Communications Commission are cited 
because each is representative of an effort to meet the re- 
quirements of the Morgan decisions by providing for a 
fair hearing, but in each procedure the position of the trial 
examiner is different. 

The term “adversary administrative proceeding” is 
used in its popular sense to define those proceedings in 
which the government participates both as a party to 
the suit and as the adjudicator. Examples under this 
classification in the procedures of the Department of Agri- 
culture* are: proceedings under the Packers and Stock- 
yards Act to determine whether to issue a cease and desist 
order against a packer alleged to have violated any of the 
provisions of Title II of the Act; proceedings under the 
Perishable Agricultural Commodities Act to determine 
whether to refuse a license to a commission merchant, 
dealer or broker, or to suspend or revoke an existing li- 
cense;° proceedings under the Commodity Exchange Act 
to determine whether to suspend or revoke an existing 
registration of a futures commission merchant or floor 
broker.’ The corresponding procedures under the Fed- 
eral Communications Act are those to determine the rul- 
ing on an application for a license to operate a radio sta- 
tion, or to renew, revoke or permit the voluntary assign- 
ment of an existing license.* 


{AutHor’s Note. Between the date of completion of the article and the 
date of publication the Department of Agriculture issued revised rules of prac- 
tice and procedure. The new rules relating to proceedings under the Packers 
and Stockyards Act became effective July 15, 1941 (6 F. R. 3136, June 28, 
1941); those pertaining to the conduct of proceedings before the Secretary of 
Agriculture under the Commodity Exchange Act became effective August 1, 


See Sellers, Administrative Procedure—A Suggested Classification of Pro- 
cedures of Regulatory Agencies in the United States Department of Agricul- 
ture (1940) 25 Wasu. L. Q. 352. 

57 U.S. C. § 193. 

67 U. S. C. Supp. § 499 (d), (h) (1939). 

*7 U. &. C. So 

847 U. S. C. § 309, 310. 
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1941 (6 F. R. 3223, July 3, 1941); and those concerning the Perishable Agri- 
cultural Commodities Act were signed July 16, 1941 but specified no effective 
date (6 F. R. 3501, July 17, 1941). Under the new rules, all proceedings 
administered by the Department under the regulatory statutes mentioned above 
have been broken down into four classes, one of which relates to disciplinary 
actions. The type of proceeding referred to in these new rules as “disciplinary 
proceedings” is the same type of proceeding that is referred to in the article as 
“adversary administrative proceedings.” The pattern of the procedure outlined 
in the text as the procedure for an adversary administrative proceeding is still 
the general pattern for a Disciplinary Proceeding under the new rules. The 
person performing the duties of the trial examiner is called an examiner in the 
revised procedure for the Packers and Stockyards Act and for the Perishable 
Agricultural Commodities Act. In the revised procedure provided for the 
Commodities Exchange Act he is called a referee. The new procedures are 
much more comprehensive and detailed than any comparable regulations the 
Department has ever had. For particular variances the new rules should be 
consulted.] 


The first Morgan case, decided May 25, 1936, held 
that the plaintiffs, market agencies, had been denied an 
opportunity to prove that the Secretary of Agriculture 
had failed to give them the hearing the Packers and 
Stockyards Act required. The key words of the decision 
were, “the one who decides must hear.” Mr. Chief Jus- 
tice Hughes added, however, “This necessary rule does 
not preclude practicable administrative procedure in ob- 
taining the aid of assistants in the department. Assistants 
may prosecute inquiries. Evidence may be taken by the 
examiner. Evidence thus taken may be sifted and an- 
alyzed by competent subordinates. Argument may be 
oral or written. The requirements are not technical. But 
there must be a hearing in a substantial sense.” 


The case was sent back to the lower court and the 
second time it came to the Supreme Court, April 25, 
1938, the district court was reversed in its finding that 
there had been a full hearing. Speaking for the majority 
of the court in a six to one decision (Justices Cardozo 
and Reed did not take part, Black dissented) Chief Jus- 
tice Hughes said: 

The right to a hearing embraces not only the right to pre- 
sent evidence but also a reasonable opportunity to know the 
claims of the opposing party and to meet them. The right to 
submit argument implies that opportunity; otherwise the right 
may be but a barren one. Those who are brought into contest 


with the Government in a quasi-judicial proceeding aimed at 
the control of their activities are entitled to be fairly advised of 
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what the Government proposes and to be heard upon its pro- 
posals before it issues its final command. No such reasonable 
opportunity was accorded appellants. . . . Congress, in requir- 
ing a “full hearing” had regard to judicial standards,—not in 
any technical sense but with respect to those fundamental re- 
quirements of fairness which are of the essence of due process 
in a proceeding of a judicial nature. 


The petition by the Government for a rehearing was 
based on the ground that since the second decision pro- 
vided that an examiner’s report was essential, it was con- 
trary to the law of the first case which represented that 
an examiner’s report was not essential. In the per curiam 
opinion of May 31, 1938, denying the rehearing, the 
Court said: 

The statement made in the petition for rehearing that the 
present decision is contrary to the law of the case as declared 
in our first opinion is wholly unfounded. Our decision was not 
rested upon the absence of an examiner’s report. So far from 
departing from our former opinion, or from the statement that 
the mere matter of the presence or absence of an examiner’s 
report was not itself determinative, we reiterated both that state- 
ment and the principle underlying it in our opinion on the pres- 
ent appeal. We said: “. . . But what would not be essential 
to the adequacy of the hearing if the Secretary himself makes 
the findings is not a criterion for a case in which the Secretary 
accepts and makes as his own findings which have been pre- 
pared by active prosecutors for the Government, after an ex 
parte discussion with them and without according any reason- 
able opportunity to the respondents in the proceeding to know 
the claims thus presented and to contest them. That is more 
than irregularity in practice; it is a vital defect.” 

The problem of the administrative tribunal was to 
translate the language of the Morgan decisions into 
procedure that provided a “full hearing” and at the same 
time permitted the most effective use of the government’s 
examiners and experts. Both the Department of Agri- 
culture and the Federal Comunications Commission 
sought to achieve this result but each employed different 
means. 

DEPARTMENT OF AGRICULTURE 


Prior to the Morgan cases there was no requirement 
in the rules and regulations’ relating to the Packers and 


9B. A. I., Order No. 357, United States Department of Agriculture. 
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Stockyards Act, that an examiner’s report be made. The 
rules issued soon after the first Morgan case, September 
14, 1936, however, provided: “The examiner, within a 
reasonable time after the conclusion of the hearing, shall 
prepare tentative findings of fact and a tentative order, 
which shall be served upon, or sent by registered mail, 
to the respondent or defendant and petitioner, if any.” *° 
Since the promulgation of these rules the procedure has 
continued along the same general pattern, and today is 
basically the same for the conduct of adversary adminis- 
trative proceedings under all of the statutes that the 
Department is charged with administering.” One attor- 
ney from the Office of the Solicitor is designated to con- 
duct the hearing. He is variously called a trial examiner, 
referee, or a presiding officer. Another attorney from 
the same office represents the administrative bureau of 
the Department interested in the hearing. Care is taken 
to appoint an attorney as examiner who has had no part 
in the formulation of the Department’s evidence. The 
same set of attorneys usually serves as examiners from 
time to time, but when not engaged in proceedings, they 
perform the ordinary duties of attorneys in the Solicitor’s 
office. Among the powers and duties of the examiner are 
the administering of oaths, issuing subpoenas, examining 
witnesses, granting continuances, and hearing oral argu- 
ment. Motions to admit evidence or exceptions to the 
admission of evidence are entertained by the examiner 
but are reserved in the record for the decision of the Sec- 
retary, or the person ultimately to determine the case. 
The testimony is reported verbatim and copies are made 
available to the private parties on payment of the re- 
quired fee. Provision is usually made for the parties 
(including the Department) to file briefs, suggested find- 
ings of fact, and a suggested order within a certain num- 
ber of days after the conclusion of the hearing. ‘The 

10B, A. I., Order No. 364, United States Department of Agriculture, Ap- 


pendix 2, p. 19. 
11 Note 4, supra, at 373. 


4 
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practice of permitting private parties to submit suggested 
findings, and a suggested order’ was instituted soon after 
the second Morgan case, and is uniformly permitted in 
the adversary type of proceeding. After the termination 
of the period for filing suggested findings and orders, the 
examiner, on the basis of the evidence taken at the hear- 
ing, prepares a report containing proposed findings, con- 
clusions, and tentative order, which is served on each of 
the parties. Written exceptions to his report must be taken 
within twenty (20) days, and after the expiration of this 
time the examiner transmits the entire record to the 
Secretary. The Secretary considers the record, consult- 
ing freely with the examiner, and makes his determina- 
tions. The order is then drawn by the examiner at the 
direction of the Secretary and, if approved, is signed by 
the Secretary. 


Since June 28, 1939, by Secretary’s Memorandum * the 
final order has been routed directly from the examiner to 
the Secretary. Prior to this date, the order was routed 
through for the approval of, and was initialed by, (1) the 
chief of the division in the Solicitor’s Office having super- 
vision over the presentation of the case for the Depart- 
ment, (2) the chief of the bureau charged with the 
administration of the act under which the proceeding 
arose, (3) the Director of Marketing or Regulatory 
Work, and (4) the Solicitor. The newer procedure is a 
direct reply to the command of the second Morgan case 
to weed out any “ex parte discussion” by the Secretary 
with the prosecutors for the government after the record 
has been made. It would seem that the necessary corol- 
lary of this change would be a reduction in the time inter- 
vening between the date of the examiner’s report and the 
date of the Secretary’s order. A comparison of the time 
elapsing between the examiner’s report and the final 


12 [bid. at 374. 


13 Secretary’s Memorandum No. 14 (1939), United States Department of 
Agriculture. 
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order in all formal hearings of an adversary administra- 
tive character, held under the Packers and Stockyards 
Act, in which a final order was issued during a six-month 
period before the Secretary’s Memorandum (January | 
to July 1, 1939) and a six-month period after the Secre- 
tary’s Memorandum (January | to July 1, 1940) revealed 
that the average number of days elapsing under the old 
routing was 125.8 days and under the new, 103.4.%* It is 
likely that the time between the examiner’s report and 
the Secretary’s final order will be further reduced now 
that an appointment has been made under the provisions 
of the Schwellenbach Act.”* It will be recalled that in the 


14 Packers and Stockyards Act 
TABLE I 
January 1-July 1, 1940* 

(1) (2) (3) . (4). (S$) 
Docket Type of Date Examiner's Date Final Total Days Elapsing 
Number Case Report Filed OrderIssued Between (3) and (4) 
1219 Trade Practice 12- 2-39 

Trade Practice 11-22-39 
Trade Practice 12- 2-39 
Trade Practice 
Trade Practice 
Trade Practice 


Total 517 
+ 5= 103.4 Average 


TABLE II 
January 1-July 1, 1939* 

(1) (2) (3) (4) (5) } 
Docket Type of Date Examiner’s Date Final Total Days Elapsing 
Number Case Report Filed  OrderIssued Between (3) and (4) 
1144 Trade Practice 10-13-38 1- 5-39 85 
1153 License 9-19-38 3-15-39 178 
1154 License 9-19-38 4-18-39 212 
1168 License 11-23-38 2-11-39 81 
1181 Cease and Desist 1-28-39 4-10-39 73 


Total 629 
+5= 125.8 Average 


* This table shows a list of all cases under this Act in which formal hear- 
ings were held and in which a final order was issued between the dates speci- 
fied. Since the purpose of the tabulation is to show the time elapsing between 
the examiner’s report and the final order those hearings in which no examiner’s 
report was issued are not shown. 

+ Data not used because effective date of new routing procedure (June 28, 
1939) intervened between the examiner’s report and order. In all other dockets 
listed in Table I the examiner’s report was issued after June 28, 1939. 


15 Pub. No. 446, 76th Congress, 3d Sess., April 4, 1940. An appointee was 
named under the Schwellenbach Act on June 9, 1941. 
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first Morgan case the Court said, “the one who decides 
must hear.” ‘The Schwellenbach Act was passed to relieve 
the Secretary and the assistant and under secretaries of 
performing this task by permitting the Secretary to redel- 
egate the power to make orders to two additional employ- 
ees of the Department. 

Not only has the change in routing the examiner’s 
report directly to the Secretary been adopted in answer 
to a criticism of the Court in the second Morgan deci- 
sion but each step of the Department’s procedure ap- 
pears to be in reply to a specific criticism made in that 
case. The Court said, “No brief was at any time sup- 
plied by the government,”—the Department now files a 
brief; “the government formulated no issues and fur- 
nished appellants no statement or summary of its con- 
tentions and no proposed findings,”—suggested findings 
of fact and a suggested order are now prepared by the 
advocates for the Department within a stipulated period 
after the conclusion of the hearing; “Appellants request 
that the examiner prepare a tentative report, to be sub- 
mitted as a basis for exceptions and argument was re- 
fused,”—the examiner now prepares proposed findings to 
which the parties may take written exception and in some 
cases oral argument is permitted; “Findings were pre- 
pared in the Bureau of Animal Industry, [the Bureau 
charged with the administration of the Packers and 
Stockyards Act] Department of Agriculture, whose rep- 
resentatives had conducted the proceedings for the gov- 
ernment, and were submitted to the Secretary, who 
signed them, with a few changes in the rates,”—the Sec- 
retary now makes the order, drawn at his direction by 
the examiner, after the Secretary has studied the record 
which includes the examiner’s report and the suggested 
findings and order of each of the parties; “No oppor- 
tunity was afforded to appellants for the examination of 
the findings thus prepared in the Bureau of Animal In- 
dustry until they were served with the order,”—a copy 
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of the examiner’s report, containing his proposed find- 
ings and recommended order, is now served on the parties. 
The Department in so drafting its procedure has leaned 
over backwards in order to play safe. What the Court 
said in the first Morgan opinion and reiterated in the 
second decision and in the third opinion denying a re- 
hearing, was that what the statute requires when it pro- 
vides for a “full hearing,” “relates to substance and not 
form.” The criticisms of the second Morgan opinion 
were made in the alternative and, therefore, it appears 
that the Court should regard as sufficient for a “full 
hearing,” a procedure which provided any one or any 
combination of the Court’s suggestions. 

The trial examiner, under the procedure in effect in the 
Department, is active in a case from the time the hearing 
actually commences to the time the Secretary makes his 
final determinations and disposes of the case. 

There is no formal hearing division in the Department 
distinct from the legal division. An attempt was made 
in May 1939 to set up a separate trial examining unit 
and the Solicitor detailed five attorneys*® to be consti- 
tuted a “Hearing Division.” It was originally planned 
that the unit would be an adjunct of the Secretary’s Of- 
fice. A combination of obstacles, however, including 
failure to obtain sympathetic support for the experiment 
in the Department and the consequent lack of independ- 
ent funds, forced the Solicitor to compromise his original 
plans by segregating the examiners as a unit but retain- 
ing the unit within his office. In effect, the experiment 
differed only slightly from the earlier procedure and did 
little or nothing to demonstrate to outsiders the separa- 
tion of the prosecuting and determining functions in the 
Department. Accordingly, the project to maintain a 


16 See Report of the Solicitor, 1940, United States Department of Agricul- 
ture. It is noteworthy that a nucleus of five examiners over a period of six 
months handled all work of this nature for the Department while the total 
volume of legal work for the Department necessitated the employment of a 
professional personnel of 123. 
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separate division was formally abolished on January 1, 
1940. At that time there was under considertion the plan 
of setting up a division of hearing commissioners as a 
part of the Office of the Secretary,” and under the imme- 
diate supervision of two assistants selected by the Secre- 
tary under the authority given him in the Schwellenbach 
Act,"* if and when funds were made available thereunder. 
This proposal for segregation of the hearing unit closely 
approximated the unit for hearing commissioners now 
outlined in the bill proposed in the majority opinion of 
the Attorney General’s Committee report.” 


FEDERAL COMMUNICATIONS COMMISSION 


From 1934 to 1939, the Commission had an Examining 
Department as one unit of its staff, codrdinate with the 
legal and other major divisions. Under this procedure, at 
a hearing on an application for the granting of a license 
to operate a radio station,” one member of the Examining 
Department was designated as the presiding officer and a 


member of the Law Department represented the Commis- 
sion. The post-hearing procedure, under the old rules, 
differed materially from the post-hearing procedure in 


17 Note 11, supra, at 372. 

18 Note 15, supra. 

19 Note 3, supra, at 192. Sec. 302 provides: “(1) Hearing Commissioners 
—In each agency entrusted with the duty of deciding cases, there shall be 
appointed such number of officers to be known as hearing commissioners as 
the agency may from time to time find necessary for the proper hearing of 
cases. In any agency in which five or more hearing commissioners have been 
appointed, one of their number shall be ge by the agency as the chief 
hearing commissioner. . . (3) . . . He (the hearing commissioner) shall 
be nominated by the agency, and shall be appointed by the Office of Federal 
Administrative Procedure if that office finds him to be qualified by training, 
experience, and character to discharge the responsibilities of the position.’ 
Sec. 304 prescribes that his duties are “(a) To administer oaths and affirma- 
tions, and take affidavits; (b) To issue subpenas requiring the attendance 
and testimony of witnesses and the production of books, contracts, papers, docu- 
ments, and other evidence; (c) To examine witnesses and receive evidence ; 
(d) To cause testimony to be taken by deposition; (e) To regulate all pro- 
ceedings in every hearing before him and, subject to the established rules and 
regulations of the agency tribunal, to do all acts and take all measures neces- 
sary for the efficient conduct of the hearing; (f) To exclude evidence which 
is immaterial, irrelevant, unduly repetitious, . 

20 Substantially all of the hearings held before the Commission involve the 
licensing of radio broadcasting stations. See Dempsey, The New Rules of 
Procedure of the Federal Communications Commission (1939) 7 Gro. WasH. 
L. Rev. 777, 779. 
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effect today. Under the former practice, the examiner, 
at the conclusion of the hearing, prepared a report which 
included a summary of the facts and his recommendation 
as to the disposition of the application for a license. This 
report was submitted to the parties, who were permitted 
to file exceptions to it and to request oral hearings before 
the Commission. The attorney for the Commission, how- 
ever, did not file exceptions to the examiner’s report, nor 
did he participate in any oral argument on the exceptions. 
When the trial examiner filed his report, he had con- 
cluded his work with the case. His report was not bind- 
ing, but constituted only a part of the material considered 
by the Commission in making its determination. During 
the time in which the record was being made, the various 
divisions of the Commission, such as the accounting and 
engineering divisions, were engaged in studying the record 
and preparing confidential memoranda for the Commis- 
sion. After the Commission had heard the oral argu- 
ments and considered the staff reports, it entered the final 
decision. The parties, accordingly, were advised for the 
first time of the Commission’s position after the hearing 
had been held, the first decision in the case rendered, and 
the Commission alone had considered the staff reports. 
Such ex parte consultation in an adversary administrative 
proceeding was the very thing condemned by the Court 
in the second Morgan opinion when it said that procedure 
“for a case in which the Secretary accepts and makes as 
his own findings which have been prepared by active pros- 
ecutors for the government, after an ex parte discussion 
with them and without according any reasonable oppor- 
tunity to the respondents in the proceeding to know the 
claims thus presented and to contest them . . . is more 
than irregularity in practice; it is a vital defect.” Un- 
doubtedly this language had some bearing on the deci- 
sion of the Federal Communications Commission to 
overhaul its procedures.” 


21 Note 22, infra, Bingham at 340; Monograph of the Attorney-General’s 
Committee at 29; note 20, supra, at 783, 
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Under the current procedure,” there is no longer a 
separate examiners division and the presiding officer for 
a hearing is selected from the legal division by the Com- 
mission upon the recommendation of the General Coun- 
sel. The examiner named is usually the one who has 
prepared the pre-trial material on the case for the Com- 
mission. In the few cases in which the Commission is 
represented by an attorney, if the trial examiner has not 
taken part in the pre-hearing work, he familiarizes him- 
self with the case before the hearing. The examiner 
issues subpoenas, entertains motions for continuances, 
hears argument, and examines witnesses. Within twenty 
days after the hearing is closed and a copy of the tran- 
script of the record is filed with the Secretary of the Com- 
mission, the applicant must file any proposed finding 
and conclusions which he desires. The failure to file 
proposed findings disqualifies a party from further par- 
ticipation in the proceeding.” ‘The recommendations of 
the technical staffs of the Commission, based on the ap- 
plication, the hearings, and the proposed findings of the 
applicant, are submitted to the Commission together 
with the complete record of the case. One member of 
the Commission is then assigned to the case and he pre- 
sents it at a regular meeting of the Commission. There 
proposed findings are agreed upon and these are later pub- 
lished. The applicant may then file exceptions to the pro- 
posed finding and request oral argument and file a brief. 
After the exceptions have been taken and the oral argu- 
ment made, the Commission issues its final decision. 


22 For discussions of the Commission’s procedure generally see Bingham, 
Notes on Practice Before Federal Communications Commission (1940) 
38 Micu. L. Rev. 339; Caldwell, Comments on the Procedure of Federal Ad- 
ministrative Tribunals with Particular Reference to the Federal Communi- 
cations Commission (1939) 7 Geo. Wasu. L. Rev. 740; Monograph of the 
Attorney General’s Committee on Administrative Procedure, Part 3—Federal 
Communications Commission (1940), 76th Congress, 3d Sess. Senate Docu- 
ment No. 186; Caldwell, Federal Communications Commission—Comments on 
the Report of the Staff of the Attorney General’s Committee on Administrative 
Law (1940) 8 Geo. Wash. L. Rev. 749. 


23 Rules and Regulations, 1939, 1.231(d). 
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The present Commission procedure differs from its 
earlier procedure in that now the Commission makes 
proposed findings which are served on the applicants in 
lieu of the report of the trial examiner.* The proposed 
findings of the Commission are based on the record at 
the hearing, the suggested findings of the applicants, and 
the recommendations of the Commission’s technical 
staffs. This procedure permits the expeditious use of 
the Commission’s experts and advisers prior to the is- 
suance of the Commission’s proposed order. When this 


24 While the primary object of the new procedure providing for proposed 
findings by the Commission was to do away with ex parte consultation after 
the private parties had been served with the government’s proposals (the 
examiner’s report), the question of whether an incidental feature of this 
change has been to shorten the time consumed from the beginning of the 
hearing to the final order has been much in controversy. The Monograph of 
the Attorney General’s Committee, Note 22, supra, in a footnote at page 33 
says: 

“An examination of the dockets in all the cases in which examiners’ reports 
were issued from 1936 to 1938, and of all cases in which proposed findings 
were submitted from November 15, 1938, to November 15, 1939—the first 
full year of operation under the new procedure—indicates that the average 
time which elapsed between the opening of the hearing and the date of the 
Commission’s final order was as follows: 


8 months 
months 
1938-39 (new procedure) 5+ months 


During the latter part of the 1938- 39 period, the average elapsed time fell 
to approximately 3 months. . . 

Mr. Caldwell’s figures, Note 22, supra, at 797 report the average time from 
date of hearing to final decision in those cases where examiners’ reports were 
made prior to November 14, 1938, to be 351 days, or 11.7 months; and the 
average time in those hearings held since November 14, 1938, in which pro- 
posed decisions were made to be 204 days, or 6.8 months. The Final Report 
of the Attorney General’s Committee, Note 3, supra, Appendix G, at 363, 364, 
includes statistics for the cases finally decided by the Commission during the 
months of May and June, 1940. In the eleven cases in which formal hearings 
for application for new facilities and changes in existing facilities were held 
and in which final disposition was made during those two months, in three 
cases there were no proposed findings and no oral argument; final order was 
adopted in lieu of proposed findings. In six cases proposed findings under the 
new procedure were filed. In two cases, which arose prior to the new rules 
(November, 1938), rehearings were held—the original hearings had been 
conducted under the old trial examiner procedure. In the six cases in which 
the new procedure was followed (Com. Decisions Nos. B88, B93, B95, B98, 
B100 and B96) the average time from hearing to final disposition was 8.66 
months. The average for Com. Decisions No. B101 and B87, originally tried 
under the old procedure was 36.66 months. (These figures were derived from 
Table A by subtracting the time between filing and date of actual hearing, 
and beginning the computation with the date of hearing, since for the purpose 
of determining the time elapsing hetween hearing and final disposition, pre- 
hearing times are not germane.) Regardless of the discrepancies in the three 
sets of figures they all substantiate one proposition—that the length of time 
from the first hearing to final disposition is several months shorter under the 
new procedure than under the old. 





54 THE GEORGE WASHINGTON LAW REVIEW 


Under the current procedure,” there is no longer a 
separate examiners division and the presiding officer for 
a hearing is selected from the legal division by the Com- 
mission upon the recommendation of the General Coun- 
sel. The examiner named is usually the one who has 
prepared the pre-trial material on the case for the Com- 
mission. In the few cases in which the Commission is 
represented by an attorney, if the trial examiner has not 
taken part in the pre-hearing work, he familiarizes him- 
self with the case before the hearing. The examiner 
issues subpoenas, entertains motions for continuances, 
hears argument, and examines witnesses. Within twenty 
days after the hearing is closed and a copy of the tran- 
script of the record is filed with the Secretary of the Com- 
mission, the applicant must file any proposed finding 
and conclusions which he desires. The failure to file 
proposed findings disqualifies a party from further par- 
ticipation in the proceeding.” The recommendations of 
the technical staffs of the Commission, based on the ap- 
plication, the hearings, and the proposed findings of the 
applicant, are submitted to the Commission together 
with the complete record of the case. One member of 
the Commission is then assigned to the case and he pre- 
sents it at a regular meeting of the Commission. There 
proposed findings are agreed upon and these are later pub- 
lished. The applicant may then file exceptions to the pro- 
posed finding and request oral argument and file a brief. 
After the exceptions have been taken and the oral argu- 
ment made, the Commission issues its final decision. 


22 For discussions of the Commission’s procedure generally see Bingham, 
Notes on Practice Before Federal Communications Commission (1940) 
38 Micu. L. Rev. 339; Caldwell, Comments on the Procedure of Federal Ad- 
ministrative Tribunals with Particular Reference to the Federal Communti- 
cations Commission (1939) 7 Geo. Wasn. L. Rev. 740; Monograph of the 
Attorney General’s Committee on Administrative Procedure, Part 3—Federal 
Communications Commission (1940), 76th Congress, 3d Sess. Senate Docu- 
ment No. 186; Caldwell, Federal Communications Commission—Comments on 
the Report of the Staff of the Attorney General’s Committee on Administrative 
Law (1940) 8 Geo. Wash. L. Rev. 749 


23 Rules and Regulations, 1939, 1.231(d). 
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The present Commission procedure differs from its 
earlier procedure in that now the Commission makes 
proposed findings which are served on the applicants in 
lieu of the report of the trial examiner.* The proposed 
findings of the Commission are based on the record at 
the hearing, the suggested findings of the applicants, and 
the recommendations of the Commission’s technical 
staffs. This procedure permits the expeditious use of 
the Commission’s experts and advisers prior to the is- 
suance of the Commission’s proposed order. When this 


24 While the primary object of the new procedure providing for proposed 
findings by the Commission was to do away with ex parte consultation after 
the private parties had been served with the government’s proposals (the 
examiner’s report), the question of whether an incidental feature of this 
change has been to shorten the time consumed from the beginning of the 
hearing to the final order has been much in controversy. The Monograph of 
the Attorney General’s Committee, Note 22, supra, in a footnote at page 33 
says: 

“An examination of the dockets in all the cases in which examiners’ reports 
were issued from 1936 to 1938, and of all cases in which proposed findings 
were submitted from November 15, 1938, to November 15, 1939—the first 
full year of operation under the new procedure—indicates that the average 
time which elapsed between the opening of the hearing and the date of the 
Commission’s final order was as follows: 


1938-39 (new procedure) 


During the latter part of the 1938- 39 period, the average elapsed time fell 
to approximately 3 months. 

Mr. Caldwell’s figures, Note 22, supra, at 797 report the average time from 
date of hearing to final decision in those cases where examiners’ reports were 
made prior to November 14, 1938, to be 351 days, or 11.7 months; and the 
average time in those hearings held since November 14, 1938, in which pro- 
posed decisions were made to be 204 days, or 6.8 months. The Final Report 
of the Attorney General’s Committee, Note 3, supra, Appendix G, at 363, 364, 
includes statistics for the cases finally decided by the Commission during the 
months of May and June, 1940. In the eleven cases in which formal hearings 
for application for new facilities and changes in existing facilities were held 
and in which final disposition was made during those two months, in three 
cases there were no proposed findings and no oral argument; final order was 
adopted in lieu of proposed findings. In six cases proposed findings under the 
new procedure were filed. In two cases, which arose prior to the new rules 
(November, 1938), rehearings were held—the original hearings had been 
conducted under the old trial examiner procedure. In the six cases in which 
the new procedure was followed (Com. Decisions Nos. B88, B93, B95, B98, 
B100 and B96) the average time from hearing to final disposition was 8.66 
months. The average for Com. Decisions No. B101 and B87, originally tried 
under the old procedure was 36.66 months. (These figures were derived from 
Table A by subtracting the time between filing and date of actual hearing, 
and beginning the computation with the date of hearing, since for the purpose 
of determining the time elapsing between hearing and final disposition, pre- 
hearing times are not germane.) Regardless of the discrepancies in the three 
sets of figures they all substantiate one proposition—that the length of time 
from the first hearing to final disposition is several months shorter under the 
new procedure than under the old. 
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finding is served on the parties, they have been advised 
of the government’s proposals. An opportunity is then 
given them to file exceptions, to submit briefs, or to re- 
quest oral argument before the Commission. 

This procedure directly poses the question of whether 
it is proper for the Commission to consider, along with 
the record in the case, information not adduced at the 
hearing and not a part of the record made available to 
the parties. Unfortunately, the Supreme Court has not 
yet been confronted with the question. Those who do not 
favor the Commission’s procedure can find solace in the 
language of the first Morgan case that reads: 

It [the duty to “determine and prescribe” just and reasonable 
rates] is a duty which carries with it fundamental procedural 
requirements. There must be a full hearing. There must be 
evidence to support pertinent and necessary findings of fact. 
Nothing can be treated as evidence which is not introduced as 


such. . . . Findings based on the evidence must embrace the 
basic facts which are needed to sustain the order.?° 


Proponents of the Commission’s procedure find support 


in the language appearing in the opinion denying a re- 
hearing, that is repeated from the second decision,” 
namely, 


“Those who are brought into contest with the Government in 
a quasi-judicial proceeding aimed at the control of their activi- 
ties are entitled to be fairly advised of what the Government 
proposes and to be heard upon its proposals before it issues its 
final command. . . .” 

. . . as we said, what the statute requires “relates to sub- 
stance and not form. 

“But what would not be essential to the adequacy of the hear- 
ing if the Secretary himself makes the findings is not a criterion 
for a case in which the Secretary accepts and makes as his own 
the findings which have been prepared by the active prosecutors 
for the Government, after an ex parte discussion with them and 
without according any reasonable opportunity to the respondents 
in the proceeding to know the claims thus presented and to 
contest them. . . .” 

The distinction was again brought out in our recent decision 
in the case of National Labor Relations Board v. Mackay Radio 
& Telegraph Co., . . . where the mere absence of an examiner’s 


25298 U. S. 468, at 480. 
26 304 U. S. 1, at 25, 26. 
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report was found not to be controlling, as the record showed 
that in that case the contentions of the parties had been in the 
substantial sense a full and adequate hearing. (Italics supplied.) 
The Department’s procedure places more emphasis on 
the role of the hearing commissioner than does the proce- 
dure of the Federal Communications Commission. The 
trial examiner’s report, based on the record at the hear- 
ing, the suggested findings of fact and suggested order 
submitted by the parties, contains proposed findings and 
a recommended order. After exceptions are taken to his 
report, the examiner transmits the entire record to the 
Secretary and in consultation with him prepares the final 
order. All of the Department’s evidence is introduced at 
the trial and is available to the parties. The Secretary 
consults with no one but the examiner after the record has 
been made. 


The two procedures, that of the Department and that 
of the Commission, stripped of their exterior language, 
differ in the degree to which the adjudicative and prose- 


cuting functions in the administrative process are sepa- 
rated, and as a result differ in the emphasis placed 
on the role of the trial examiner. In this respect the 
Department’s procedure is more nearly akin to that sug- 
gested by the majority and minority reports of the At- 
torney-General’s Committee, the former recommending 
an “internal separation” of functions” and the latter 
holding out for a more complete separation,” in that both 
propose a plan whereby the initial decision is made by 
the trial examiner rather than the agency. The Com- 
mission’s procedure on the other hand presents a third 
proposal whereby the agency makes the first decision and 
the role of the trial examiner is deémphasized, making 
his position that of an aid to the Commission in making 
the first decision. The Monograph of the Attorney-Gen- 
eral’s Committee on Administrative Procedure embody- 


27 Note 3, supra, at 55. 
28 Ibid. at 203. 
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ing the results of the investigations made by the staff of 
the committee relative to the administrative practices 
and procedures of the Federal Communications Com- 
mission was not hesitant in singing the praises of this 
third plan. Thirteen pages of its total eighty were de- 
voted to an explanation of the Commission’s new pro- 
cedure and a comparison of the new with the old. In 
evaluating the new procedure the report said, “. . . the 
new examining system has effectively cured the evils with 
which the Commission was previously afflicted. The 
quality of records has been improved by virtue of the 
presiding officer’s familiarity with the case, and under- 
standing which has enabled him to perform his func- 
tions intelligently. There has been considerable saving in 
personnel occasioned by the elimination of one of the 
individuals who formerly read the record (1. e., the ex- 
aminer) and also by the assignment of only one member 
of the staff, instead of two, to participate in the hearing. 
The benefits derived from requiring parties to submit 
proposed findings have already been indicated. The ex- 
aminer’s report, a futile gesture from the point of view 
of presenting to the parties the ‘proposals of the Com- 
mission,’ has been eliminated, and in its place there arises 
the Commission’s proposed decision, a document which 
represents its own considered views, based upon the opin- 
ions of its entire staff.” ** In the final report of the 
committee no reference is made to its staff's evaluation 
of the Federal Communications Commission procedure. 
Nor is any mention made of the Commission’s procedure 
as a third proposal. The nearest mention to the Com- 
mission’s procedure in the final report is the statement 
of the Committee that, “Precise evaluation of the com- 
parative merits of the varying methods of the agencies 
is not now necessary, though some are unquestionably 
better than others.” * 


29 Note 22, supra, Senate Document No. 186 at 32. But see Caldwell, note 22, 
supra. 
30 Note 3, supra, at 45. 
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The Department’s procedure is more nearly based on 
the hypothesis that each step of an administrative hear- 
ing is synonymous with judicial procedure than is the 
Commission’s procedure. This same premise is adopted 
in the final report of the Attorney-General’s Committee.” 

The language of the second Morgan case reads, “Con- 
gress, in requiring a ‘full hearing’ had regard to judicial 
standards,—not in any technical sense but with respect 
to those fundamental requirements of fairness which are 
of the essence of due process in a proceeding of a judi- 
cial nature.” (Italics added.) The practice in the De- 
partment of producing at the hearing all the material to 
be considered in its decision is probably going further 
than is required by the first and second Morgan cases, but 
may be explained as an all-out effort on the part of the 
Department to insure a full hearing. 

Whether by purpose or by providence, it is significant 
that the Court, in the Morgan cases, made no mention 
of a separation of functions as being essential to a full 
hearing. The only requirement of the Court was that the 
parties be fairly advised of the government’s proposals 
and be given an opportunity to meet them. Even the 
strongest supporters of complete separation recognize that 
this is impossible so long as one body is vested with respon- 
sibilty for both adjudicative and prosecuting functions. 
The minority report of the Attorney-General’s Commit- 
tee agrees to the general plan of the majority for “inter- 
nal” separation of functions, but only in those cases 
“where complete separation of functions is not possible.” 
In a few sentences they have aptly raised the crux of the 
problem when they said: 


First, can there be a practical separation of prosecuting and 
deciding functions where both are subject to one ultimate au- 


31 [bid. at 51, “The Committee contemplates that his (hearing commissioner’s) 
decision will serve as the initial adjudication of most cases, and the final 
adjudication in many, just as does the decision of a trial court. . . . In 
general, the relationship upon appeal between the hearing commissioner and 
the agency ought to a considerable extent to be that of trial court to ap- 
pellate court.” 
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thority? To a limited extent, we think it may be possible to 
achieve such a separation. Secondly, is it proper for an agency 
which must decide cases, to supervise generally the institution 
and prosecution of such cases? We think such supervision is 
inevitable, given the organization of prosecuting and deciding 
functions within a single governmental unit which must have a 
single ultimate head. While the effectiveness of any form of 
internal separation is thereby limited, such supervision is a nec- 
essary part of administrative justice. Thirdly, is it proper for 
deciding officers to participate in attempted settlements or in- 
formal determinations? Here again, for the same reasons, 
complete separation of functions is impossible within a single 
agency. . . . So long as both investigators and prosecutors, on 
the one hand, and hearing and deciding officers, on the other, 
are subject to the same superior authority, there is an inevitable 
comingling of all these functions. Hearing and deciding officers 
cannot be wholly independent so long as their appointments, 
assignments, personnel records, and reputations are subject to 
control by an authority which is also engaged in investigating 
and prosecuting.** (Italics supplied.) 


So long as we continue to have statutes which vest in 
one agency the power to prosecute and the power to 
decide, there can be no complete separation of the two 
functions. And, contrariwise, if statutes are enacted 
which do separate the functions completely, we will no 
longer have the benefits, or the bugaboo, of a “fourth 
branch” of the government. It should be borne in mind, 
however, that the fact that there can be no complete 
separation of the prosecuting and adjudicating functions 
at the head of the agency does not alter the fact that 
there are arguments both pro and con for varying degrees 
of separation at levels below the agency head. The pro- 
cedures of the two agencies presented here are a small 
sample of this divergence in the degree of separation of 
functions. 

In conclusion a word should be said about the position 
of the trial examiner from a personnel standpoint. While 
personnel problems involved in the position of the ex- 
aminer do not lie directly within the scope of this paper, 
they do bear on all that has been said. 

In the Department of Agriculture there are thirteen 


32 [bid. at 208. 
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examiners who have served, or are now serving, in that 
capacity. The trial examiners who conduct formal hear- 
ings in cases arising under the Agricultural Marketing 
Agreement Act™ will serve to illustrate the details of 
the examiner’s position. Four attorneys from the Mar- 
ket Stabilization Division of the Solicitor’s Office serve 
as examiners. Their salaries range from $5,400 to $6,500; 
their ages from 35 to 62. Three have been in the Solic- 
itor’s Office since 1933 and the fourth since 1935. They 
do not have civil service status but are subject to classi- 
fication.“ In the Federal Communications Commission 
fourteen members of the General Counsel’s Office serve 
as trial examiners. They all have civil service status. 
Their average length of service is six and one-half years. 
Salaries range from $3,200 to $7,500; the average is 
$5,200. Their ages range from 29 to 60; the average 
is 44.° The bill proposed by the majority report of the 
Attorney-General’s Committee provides that the salary 
of a hearing commissioner shall be $7,500, without civil 
service status, for a term of seven years, and removal only 
for cause. A hearing commissioner may be given a 
provisional appointment of one year, at the conclusion 
of which he will be appointed to a full term or relieved 
from further employment as a hearing commissioner in 
the agency in which he has been employed. During the 
year of the provisional appointment he may be removed 
at the discretion of the agency. The bill also provides 
that temporary commissioners may be appointed without 
reference to the above-mentioned provisions for salary 
or tenure of office. The minority bill provides for a 
salary of not less than $3,600 or more than $9,000, and 
that the commissioner shall serve a twelve-year term, 
removable only for cause. Provisional hearing commis- 


33 [bid., Appendix H, at 379. 

347 U. S. C. Supp. § 601 (1939). 

35 Note 3, supra, Appendix H, at 375. 
36 Tbid. 192, § 302. 
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sioners may be appointed for a period not to exceed one 
year and one renewal of that period.” 

While the features of one of the plans outlined above 
may be preferable to the others, there is no need here to 
choose between them. It is sufficient to recognize that 
they are all supplementary aids to increase the responsi- 
bility of the trial examiner. Reforms which would give 
that position long and definite tenure of office with com- 
mensurate pay and provide for removal only for cause 
would attract persons better fitted for those positions than 
will be attracted if those securities are not available. 
These aids are not intrinsic, however, but are appendages 
to the office of the trial examiner and, as such, are equally 
desirable in the procedure of the Federal Communications 
Commission, the Department of Agriculture and all other 
governmental agencies charged with the conduct of ad- 
ministrative proceedings. While they do not constitute 
indispensable elements of a full hearing as defined in the 
Morgan cases, yet the preservation of high personnel 
standards will give greater assurance of a “fair hearing,” 
whether that fair hearing is secured under a procedure 
in which the trial examiner makes the first decision or 
under a procedure in which the agency makes the first 
decision and the trial examiner acts as the agency’s chief 


aid. 


87 Ibid. 217, § 309. 
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FEDERAL GRANTS-IN-AID AND UNCONSTITUTIONAL CONDITIONS 


More than a hundred years ago a Frenchman was “struck by the 
good sense and practical judgment of the Americans . . . in the 
ingenious devices by which they elude the numberless difficulties re- 
sulting from their Federal Constitution.”* During the last decade 
the ConsTITUTION of the United States has changed greatly from the 
document which was first passed by the votes of the members of 
the Continental Congress. The change has been gradual, subtle. It 
has been a change in interpretation, an expansion of ideal and idea, 
rather than of actual physical form. One of the most far-reaching 
causes of this effect has been the federal grant-in-aid. The grant-in- 
aid is a system developed by the Federal government which prac- 
tically brings within its sphere of influence and economic control 
many activities of national, state and local concern, enabling the 
central authority to place a heavy thumb on many types of govern- 
mental action. The entire psychology of the ConstITUTION has been 
affected by the use of this device by the Federal government which 
serves, intentionally or incidentally, as a means for extension of cen- 
tral authority over fields in which, by the original letter and intention 
of the ConstiTuTIoN, the federal power was absent. This authority 
not only results from the natural expectation that he who pays the 
fiddler calls the tune but is in many instances made specifically articu- 
late by conditions annexed to the grant. Many practical as well as 
theoretical reasons are advanced in justification of a federal grant 
system. Undoubtedly a distribution of the nation’s resources so as 
to maintain all parts of the national machine at a balanced measure 
of efficiency is essential at the present time to secure the necessary 
social solidarity to meet changing economic and social structures in- 
ternally and to combat competition from abroad. Just how far can 
or should this device be pushed? Just how much pressure can be 
exerted in this manner to increase federal power? Is there some 
legal limitation on the conditions which can be annexed to such 
grants? While the problem has come to the attention of the judiciary 
in some slight measure—a hint of the enormous political issue—the 
question has not yet been presented in such a way as to call for a 
full and comprehensive analysis under the X-ray eye of the judiciary. 
It is interesting to examine the doctrine of unconstitutional conditions 


1De TocgueviLte, I Democracy IN AMERICA (Reeve translation of 1900) 


[ 64] 





EDITORIAL NOTES 65 


in connection with grants of privileges by the states in order to de- 
termine if any similar doctrine may eventually be applied to federal 
grants. 

The Grant-in-Aid in Other Countries 


The term “grant-in-aid” is English in origin. In England the first 
grant-in-aid was made directly to local authorities which thus felt 
their dependence on central supervision. In 1888 the Goschen re- 
forms were embodied in the Local Government Act which provided 
for a sum, elastic with need, to be granted to county and borough 
councils and paid through them to the small local authorities.* 

In Canada the Dominion makes two types of grants to the prov- 
inces: (1) subsidies, annual payments made without conditions; 
(2) subventions, conditional grants to aid in the financing of a par- 
ticular activity in which the central government is interested.® 

In France the system has been evolved, where, instead of direct 
appropriation from the national treasury of funds to be granted to 
the local authorities, the various local departments and communes 
may add to the taxes of the central government and collect them 
for their own use. The purpose and amount is, naturally, limited 
by parliamentary action. The analogy of this system to the grant-in- 
aid is functional. The subventions system in France corresponds 
more closely to our basic conception of the grant-in-aid. Subventions 
are grants given to local departments by the central government on 
conditions of efficiency and with central sanction of any plans.* 

In Germany until 1919 the central government gave subventionen 
which were sums paid for specific measures with the purpose of 
securing administrative control. The term dotationen refers to a 
method whereby the higher local authority received one-half of their 
total expenditure from the state and in turn distributed shares to the 
lesser local governments. In 1902 the Dotationsgesetz was passed, 
establishing a formula combining ratable value and expenditure per 
population.®5 A portion of the revenues from the Reich has been 
divided among local authorities since the revolution, but grants-in-aid 
were not usually allocated in such detail as in the United States and 


2 The methods and tests used were: 1. Grants allocated to specific use. This 
permits the enlightened central authority to encourage social measures it deems 
necessary; 2. Block grants. Allows sense of freedom in local authorities; 
3. Percentage system. Grant of percentage of local appropriations for partic- 
ular purposes; 4. Local Government Act of 1929. Used population as a basis 
for the grant-in-aid formula. (1932) 7 Enc. Soc. Scr. 152. See also Howarp 
BowEN, ENGLISH GRANTS IN Arp (U. of Iowa Studies, 1939). 

3 Key, Jr. and Gettys, Dominion Grants to the Canadian Provinces (1939) 
12 State Gov. 63-65. See also Getrys, THE ADMINISTRATION OF CANADIAN 
ConDITIONAL GRANTS (Public Administration Service: Chicago, 1938). 

4 + aa Soc. Scr. supra note 2 

5 Ibid. 
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in England, hence they were not such a virile instrument of central 
control. Such an indirect instrument for securing central control is 
scarcely necessary in the Germany of today. 


The Grant-in-Aid in the United States 


The year 1837 marked the earliest United States federal grant. In 
that year the Federal government granted land from its public do- 
main and twenty millions from its national treasury to be distributed 
equally among the states. Then followed the Morrill Land Grant 
Act; National Forest Fund Act; Smith-Lever Act;® and many 
other legislative acts'—the pebble of the federal grant-in-aid system 


6 Arneson, Federal Aid to States (1922) 16 Am. Por. Sct. Rev. 443-454. 
Morrill Land Grant Act, July 2, 1862; Additional Aid Act, Aug. 30, 1890; 
Adams Act, March 16, 1906, supplementing and amending the Hatch Act of 
March 2, 1887; National Forest Fund Act, March 4, 1907; amended May 23, 
1908, March 1, 1911, and June 30, 1914; Oil Leasing Act, Feb. 25, 1920; the 
Federal Water Power Act, June 10, 1920; Smith-Lever Act, May 8, 1914; 
Federal Aid for Roads Act, July 11, 1916, amended Nov. 9, 1921; Smith- 
Hughes Act, Feb. 23, 1917; Industrial Rehabilitation Act, June 2, 1920; 
Chamberlain-Kahn Act, July 9, 1918; Sheppard-Towner Act, Nov. 23, 1921. 

7 FEDERAL GRANTS-IN-AID TO THE STATES (67th-77th Congresses) 1922 to 
date: Federal Highway Act of November 9, 1921, 42 Stat. 212-219. 

Coéperation in construction of public highways; share of United States 
not to exceed 50% of cost. [Amended by acts of February 12, 1925, 43 
Stat. 889-890; June 22, 1926, 44 Stat. 760 c. 648; May 21, 1928, 45 Stat. 
683 c. 660; June 24, 1930, 46 Stat. 805-806; February 20, 1931, 46 Stat. 
1173 c. 231; July 21, 1932, 47 Stat. 722 § 304; June 18, 1934, 48 Stat. 995- 
996; June 16, 1936, 49 Stat. 1519-1521, and June 30, 1938, 52 Stat. 1256. 
bebe’) also acts of June 16, 1933, June 8, 1938 and September 5, 1940, 

ow. 

Act of November 23, 1921, 42 Stat. 224-226, repealed January 22, 1927, 44 
Stat. 1024 

Coéperation in promotion of welfare and hygiene of maternity and in- 
fancy; matching of Federal funds required. 

Interior Department Appropriation Act of May 24, 1922, 42 Stat. 569. 

Secretary of the Interior authorized to make payments from certain 
Chippewa Indian funds to the State of Minnesota in aid of public schools 
which have enrolled Chippewa Indian children during 1922. 

[This provision is typical of a large number of recent acts.] 

Act of June 7, 1924, amended by acts of March 3, 1925 and April 13, 1926, 
43 Stat. 653-655, 1127-1128, 1132 c. 457 §1; 44 Stat. 242. 

Coéperation in protection of forest lands, etc.; Federal expenditures not 
to exceed State expenditures. 

Act of February 12, 1925, 43 Stat. 889-890. 

See Federal Highway Act of November 9, 1921, etc., above. 

Purnell Act of February 24, 1925, 43 Stat. 970-972. 

Additional appropriations up to $60,000 for agricultural experiment sta- 
tions authorized. 

Act of March 3, 1925, 43 Stat. 1127-1128, 1132 c. 457 §1. 

See act of June 7, 1924, above. 

Act of April 13, 1926, 44 Stat. 242 c. 119. 

See act of June 7, 1924, above, and act of June 29, 1935, below. 

Act of June 22, 1926, 44 Stat. 760'c. 648. 

See Federal Highway Act of November 9, 1921, etc., above. 

Act of July 2, 1926, 44 Stat. 791 §1. 

See act of June 7, 1924, above 

Act of February 7, 1927, 44 Stat. "1057-1058. 

Mineral lands leasing act of February 25, 1920, 41 Stat. 450 § 35, which 
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provided that grants from 20% to 3714% of royalties be made to States 
for roads and schools, is made applicable to certain potassium lands. 

Act of April 10, 1928, 45 Stat. 413 c. 335. 

Secretary of Smithsonian Institution authorized to codperate with States 
in ethnological researches among American Indians; State funds to be 
matched, up to $2,000 a year for any State. 

Act of May 15, 1928, 45 Stat. 535-537, § 3, 4, 6. 

Assurance from States as to provision for rights of way and maintenance 
of Mississippi River flood-control works, etc., made a condition to ex- 
penditure of funds or gift of lands to States (amended by act of June 29, 
1939, below) ; contribution of 3344% of cost of works between certain 
points required from States, etc. 

[See also acts of April 23, 1934 ot June 15, 1936, below.] 

Act of May 21, 1928, 45 Stat. 683 c. 660. 

See Federal Highway Act of November 9, 1921, above. 

Capper-Ketcham Act of May 22, 1928, 45 Stat. 711-712. 

Increase in appropriations authorized for Agricultural extension work 
in States; Federal funds to be matched by States, etc. 

Boulder Dam Act of December 21, 1928, 45 Stat. 1058-1059, 1065. 

Payments of certain percentages of excess revenues from the Boulder 
Dam project to be made to the States of Arizona and Nevada. 

Act of June 9, 1930, 46 Stat. 524-526, amended by act of June 30, 1932, 47 
Stat. 448-450. 

Grants to States for vocational rehabilitation of persons disabled in in- 
dustry, provided States match Federal funds. 

Act of June 24, 1930, 46 Stat. 805-806. 

See Federal Highway Act of November 9, 1921, above. 

Act of February 20, 1931, 46 Stat. 1173 c. 231. 

See Federal Highway Act of November 9, 1921, above. 

Act of June 30, 1932, 47 Stat. 448-450. 

See act of June 9, 1930, above. 

Act of July 21, 1932, 47 Stat. 722 § 304. 

See Federal Highway Act of November 9, 1921, above. 

Tennessee Valley Authority Act of May 18, 1933, amended by acts of Au- 
gust 31, 1935 and June 26, 1940, 48 Stat. 61-66, 68, 69; 49 Stat. 1076-1077; 
54 Stat. 626-627, Pub. Res. No. 88 § 39. 

Payments of certain percentage of gross proceeds from sale of power 
to be made to States involved. 

Wagner-Peyser Act of June 6, 1933, amended by acts of May 10, 1935 and 
June 29, 1938, 48 Stat. 113-117; 49 Stat. 216-217; 52 Stat. 1244 c. 816 

Coéperation with States in development of system of public employment 
offices; matching of Federal funds required. 

National Industrial Recovery Act of June 16, 1933, 48 Stat. 203-204. 

Grants to States for emergency construction of public highways, etc., 
authorized. 

[Includes amendments to Federal Highway Act of November 9, 1921; 
see also act of June 18, 1934, below]. 

Act of March 10, 1934, 48 Stat. 401-402. 

Coédperation in wild-life conservation. 

Act of April 23, 1934, 48 Stat. 607 c. 159. 

Reimbursement of States for purchase of levee rights-of-way in the 
Mississippi River Valley. 

[Amendment to act of May 15, 1928, above.] 

Act of June 18, 1934, 48 Stat. 993-996. 

Additional grants to States for emergency construction of public high- 
ways, etc., authorized; certain amendments to Federal Highway Act of 
November 9, 1921, above. 

Act of June * 1934, amended by act of June 26, 1936, 48 Stat. 1273 §§ 9-11; 
49 Stat. 1978 § 4. 

Codperation with State agencies engaged in conservation or propagation 
of wild-life in connection with use of grazing districts on public lands; 
payments to States of 50% of receipts from grazing districts, or 25% from 
grazing districts on Indian lands, for local benefits. 
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Emergency Relief Appropriation Act of April 8, 1935, 49 Stat. 115-119 c. 48. 

Use of relief appropriations for loans or grants to States, etc., author- 
ized; certain allocations for highways to be matched by States. 

Act of May 10, 1935, 49 Stat. 216-217. 

See act of June 6, 1933, above. 

Bankhead-Jones Act of June 29, 1935, 49 Stat. 437-439. 

Allotments to States for research in basic problems of agriculture, by 
agricultural experiment stations; appropriation and additional appropria- 
tion of $1,500,000 a year for agricultural and mechanical arts colleges, 
authorized; matching of Federal funds required. 

[See also acts of March 2, 1887, August 30, 1890 and May 8, 1914, above.] 

Social Security Act of August 14, 1935. 

Title I, amended by act of August 10, 1939, 49 Stat. 620-622; 53 Stat. 
1360-1362. 

Grants to States with approved old-age assistance plans, equal to half 
the amount (up to $40 a month) paid by the State to each individual under 
such plans, and 5% of such amount for State administrative expenses. 

Title III, amended by acts of June 25, 1938, April 19, 1939, June 20, 
1939 and August 10, 1939, 49 Stat. 626-627; 52 Stat. 1112 §13(g); 53 
Stat. 581 c. 73, 848 c. 227, 1378-1379. 

Grants to States with approved unemployment compensation laws (in- 
cluding adequate payments into an unemployment trust fund provided for 
in Title IX) for State administrative expenses. 

Title IV, amended by act of August 10, 1939, 49 Stat. 627-629; 53 Stat. 
1379-1380. 

Grants to States with approved plans for aid to dependent children, equal 
to one-half State expenditures up to $18 a month for the first and $12 a 
month for each additional dependent child. 

Title V, Pt. 1, amended by act of August 10, 1939, 49 Stat. 629-631; 
53 Stat. 1380 

Grants to States with approved plans for maternal and child health 
services, equal to one-half the amounts expended by the States. 

Title V, Pt. 2, amended by act of August 10, 1939, 49 Stat. 631-633; 
53 Stat. 1380-1381. 

Grants to States with approved services for crippled children, equal to 
one-half the amounts expended by the States. 

Title V, Pt. 3, amended by act of August 10, 1939, 49 Stat. 633; 53 
Stat. 1381 § 507 (c). 

Grants to codperating State public-welfare agencies for child-welfare 
services. 

Title V, Pt. 4, amended by act of August 10, 1939, 49 Stat. 633-634; 
53 Stat. 1381 § 508. 

Additional grants to States for vocational rehabilitation, with a mini- 
mum of $20,000 a year for each State. 

[See act of June 2, 1920, above.] 

Title VI, amended by act of penn 10, 1939, 49 Stat. 634-635; 53 Stat. 
1381 § 509. 

Grants to States with approved public health services. 
sateen X, amended by act of August 10, 1939, 49 Stat. 645-647; 53 Stat. 

Grants to States with approved plans for aid to the blind; Federal 
government to pay half the amount paid by the State and 5% of same 
for administration. 

Act of August 29, 1935, 49 Stat. 963-965. 

Codperation with States in forest land management, etc.; Federal gov- 
ernment authorized to contribute one-half cost of administering, etc., lands. 

Act of August 31, 1935, 49 Stat. 1076-1077. 

See Tennessee Valley Authority Act of May 18, 1933, above. 

Act of February 29, 1936, amended by acts of June 24, 1936 and June 28, 
1937 and Agricultural ‘Adjustment Act of 1938, 49 Stat. 1148- 1152, 1915 c. 767; 
50 Stat. 329 c. 395; 52 Stat. 35 § 104, 37 § 202(c). 

Amendments to Soil Conservation and Domestic Allotment Act of April 
27, 1935, 49 Stat. 163, authorizing grants to States, etc. 
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Act of June 8, 1936, 49 Stat. 1488-1490. 

Federal aid to States for vocational education; States to pay from 50% 
to 100% of amount paid by Federal government, dependent upon year 
and purpose. 

[Supplementing act of February 23, 1917.] 

Act of June 15, 1936, egg by act of August 28, 1937, 49 Stat. 1509- 
1512 §§ 4, 5, 8a, 12; 50 Stat. 880 § 6. 

Coéperation required of States, etc., in Mississippi River Flood control; 
States, etc., to be reimbursed for one-half their expenditures in excess of 
Federal expenditures. 

[See also act of June 28, 1938, below.] 

Act of June 16, 1936, 49 Stat. 1519-1521. 

See Federal Highway Act of November 9, 1921, above. 

Act of June 22, 1936, amended by acts of July 19, 1937, August 28, 1937 
pe i 11, 1938, 49 Stat. 1570 §1, 1571 §3; 50 Stat. 518, 877 §4; 52 
tat. 4 

Codperation with States, etc., for flood control on navigable rivers. 
States, etc., to be reimbursed for one-half their expenditures in excess of 
Federal expenditures. 

[See also act of June 28, 1938, below.] 

Joint Resolution of April 6, 1937, amended and superseded by joint resolu- 
tion of May 9, 1938, 50 Stat. 57 c. 69; 52 Stat. 344 c. 192. 

Coéperation with States in control of incipient or emergency outbreaks 
of insect pests or plant diseases, including grasshoppers, Mormon crickets 
and chinch bugs. 

Act of May 18, 1937, 50 Stat. 188 c. 226. 

Federal aid to States, etc., in development of farm forest and forest 
and shrub plantations. 

Act of June 28, 1937, 50 Stat. 329 c. 395. 

See act of February 29, 1936, above. 

Act of July 19, 1937, 50 Stat. 518. 

See act of June 22, 1936, above. 

National Cancer Institute Act of August 5, 1937, 50 Stat. 559 c. 565. 

Surgeon General to codperate with State health agencies in prevention, 
control and eradication of cancer. 

Act of August 14, 1937, amended by act of July 19, 1939, 50 Stat. 640 c. 626; 
53 Stat. 1066 c. 328. 
States which make toll bridges on Federal-aid highways free before 
July 1, 1941, to be paid amounts equal to half the cost of such bridges. 
Act of August 28, 1937, (50 Stat. 877 § 4). 
See act of June 22, 1936, above. 
Act of August 28, 1937, 50 Stat. 886 $6. 

See act of June 15, 1936, above. 

United States Housing Act of September 1, 1937, amended by joint reso- 
lution of June 21, 1938, 50 Stat. 888-898; 52 Stat. 820, Title VI 
Codperation with States in low-rent ‘housing and slum clearance projects ; 
States, etc., to contribute 20% of Federal contribution. 
Act of September 2, 1937, 50 Stat. 917-19. 
Federal aid to States for wild-life restoration projects. 
$108 ay fon Adjustment Act of February 16, 1938, Title I, 52 Stat. 35 
. © 
See act of February 29, 1936, above. 
Act of May 9, 1938, 52 Stat. 320. 

Expenditures by Bureau of Reclamation in investigations requested by 
States, etc., dependent on matching of Federal funds. 

[Apparently temporary and executed.] 

Joint Resolution of May 9, 1938, 52 Stat. 344 c. 192. 
See joint resolution of April 6, 1937, above. 

Act of May 24, 1938, 52 Stat. 439. 
Allotments to States for prevention and control of venereal diseases. 
[Amendment to act of July 9, 1918.] 
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Federal Aid Highway Act of June 8, 1938, amended by act of July 19, 1939, 
52 Stat. 633-636; 53 Stat. 1066 c. 328. 

Codperation in construction of public highways; Federal funds for elim- 
ination of grade crossings need not be matched. 

[With amendments to Federal Highway Act of November 9, 1921, above. ] 

Act of June 11, 1938, 52 Stat. 670. 

See act of June 22, 1936, above. 

Public Works Appropriation Act of June 21, 1938, 52 Stat. 816. 

Use of public works appropriations for loans or grants to States, etc.; 
grants not to exceed 45% of cost of projects. 

Act of June 21, 1938, 52 Stat. 820, Title VI. 

See United States Housing Act of September 1, 1937, 

Flood Control Act of June 28, 1938, 52 Stat. 1215, i216, ioe 1223, 

Reimbursement to States for expenditures for rights ‘of way for certain 
projects authorized by acts of May 15, 1928, June 15, 1936, June 22, 1936, 
etc.: Chief of Engineers may enter into agreements with States for evacua- 
tion and rehabilitation of persons evacuated from localities eliminated from 
flood control projects; 25% of money received from lease of lands acquired 
by United States for Mississippi River Valley flood control to be paid to 
State for public schools and roads of county where land is situated; utili- 
zation of State agencies in carrying out purposes of this act. 

Act of June 29, 1938, 52 Stat. i c. 816. 

See act of June 6, 1933, a 

Act of March 15, 1939, 53 _ S13- 514. 

Expenditures for rehabilitation of forest protection improvements, etc., 
in New England States, damaged in hurricane of 1938, dependent on match- 
ing of funds by States. 

Act of April 19, 1939, 53 Stat. 581 c. 73. 
See Act of August 14, 1935, Title III, above. 
Act of April 24, 1939, 53 Stat. 589 c. 85. 

Additional permanent appropriation of $300,000 a year authorized for 

further development of codperative nen extension work. 
Act of June 20, 1939, 53 Stat. 848 § 18 

See Social Security Act of August 14, 1935, above. 

Emergency Relief Appropriation Act [joint resolution] of June 30, 1939, 
53 Stat. 928 (d), 932-933, 936 § 22, 937 § 27 

Allocation of emergency relief funds to States, etc., for work projects 
. be conditioned on payments by the State, etc., of at least one-fourth 
the cost. 

Act of June 30, 1939, 53 Stat. 950. 
Matching of Federal funds for eradication of cattle ticks by States, etc., 
required as a prerequisite to Federal expenditures. 
Act of July 19, 1939, 53 Stat. 1066 c. 328. 
See acts of August 14, 1937 and ~_ A 1938, above. 
Act of August 1, 1939, 53 Stat. 1145 c. 408. 
Federal aid to State homes for dieablel soldiers and sailors increased 
from $120 to $240 per annum for each disabled soldier or sailor. 
Act of August 10, 1939, 53 Stat. 1360-1362, 1378-1381, 1387-1402. 
See Social Security Act of August 14, 1935, above. 
Act of April 26, 1940, 54 Stat. 168-169; Pub. No. 486. 

Codperation with States, etc., in efforts to protect forests against white- 

pine blister rust; matching of funds by States required. 
Act of June 21, 1940, 54 Stat. 498-502; Pub. No. 647. 

Apportionment of cost of alterations to bridges over navigable streams, 
between United States and bridge owners (States, etc.). 

Act of June 26, 1940, 54 Stat. 613(d), 618-619; Pub. Res. No. 88. 

Coéperation with States, etc., in work projects. 

Same, p. 626 § 39. 

See Tennessee Valley Authority Act of May 18, 1933, above. 

Federal Highway Act of September 5, 1940, 54 Stat. 867-872, Pub. No. 780. 

Codperation in construction of public highways; any funds made avail- 
able to States without matching of funds are to be expended for projects 
desirable for national defense. 

[With amendments to Federal Highway Act of November 9, 1921, above.] 
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which has made ever-widening circles in the governmental pond today. 
In 1912 federal grants-in-aid amounted to $8,000,000;* in 1930 to 
$135,000,000 ; ® and in 1939 the total had rolled up to the grand sum 
of $582,000,000.*° In 1922 the ball of federal aid spending began to 
roll with marked speed and in 1932 it began its mad spin the tempo 
of which has increased with each new piece of social spending legis- 
lation. Since the first federal grant-in-aid act was passed millions of 
words have been blown around the floor of Congress and millions of 


First Supplemental Appropriation Act of October 9, 1940, 54 Stat. 1033- 
35; Pub. No. 812. 

Coéperation with States, etc., in education and training of defense work- 
ers, youth, etc. 


8 Supra note 6. 


® MacDonald, Recent Trends in Federal Aid to the States (1931) 25 Am. 
Por. Scr. Rev. 628-634. 


Feperal, Alp PAYMENTS TO THE STATES FOR THE Fiscat YEAR 1930 
Support of agricultural colleges $2,400,000.00 
Support of experimental stations 4,320,000.00 
Cooperative agricultural extension work 8,732,716.69 
Vocational education 7 682,323.32 
Vocational rehabilitation 

Highways 75,880,862.84 
National Guard 32,619,798.00 
Forest fire prevention 

Distribution of nursery stock 

Forestry extension work 

State fund under oil leasing act F 
State fund from sale of public lands 30,451.60 


$135,373,607.01 


10 MacDonald, Federal Aid to the States: 1940 Model (1940) 34 Am. 
Scr. Rev. 489-499, 


FEDERAL A1D PAYMENTS TO THE STATES FOR THE FISCAL YEAR 1940 
Highways 

National Guard 

Vocational education 
Vocational rehabilitation 
Agricultural extension work 
Agricultural experiment stations 
Support of agricultural colleges 
Forest fire protection 
Distribution of nursery stock 
Restoration of wild life 

Old age assistance 
Unemployment compensation administration 
Dependent children 

Crippled children 

Child welfare 

Maternal and child hygiene 

Aid to the blind 

Public health services 
Employment offices 

Homes for disabled veterans 
State marine schools 
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dollars have cascaded from the federal treasury to flow to all parts 
of the country. 

The direction which the first federal grants-in-aid took was that 
of aiding projects primarily of national importance, but most easily 
handled through the local governments, such as prevention of forest 
fires, development of agriculture, development of roads, maintenance 
of a national guard, rehabilitation of disabled persons, promotion of 
child and maternity welfare.'t Today the federal grant-in-aid system 
has so spread that it touches the life of each citizen to some degree— 
its fingers are in every pie—federal, state, municipal.’ 

The development of the grant-in-aid system in the United States 
can be subdivided into four eras: 

1. Laws from 1862 to 1906, giving aid to the states with com- 
paratively few conditions 

2. Acts from 1906 to 1914 which provide for return to the state 
of a part of the income received by the Federal government from 
leases, royalties, etc., accruing from natural resources within the 
state 

3. Acts from 1914 to 1922, providing for conditional subsidies 


4. Acts from 1922 to date, providing for conditional grants and 
placing much supervisory power in the national agencies.** 


Relation of Federal Grants-in-Aid to the States 


The growth of federal aid to states during the last ten years has 
been a growth of about 400%.'* Federal aid to states until recently 
has followed this traditional pattern: 


1. Acceptance of the offer by the state 


2. Equal grants to each state 


3. For every dollar put up by the Federal government, the state 
must match it with one of its own 


11 See 7 Encv. Soc. Sct. supra note 2 and 16 Am. Pot. Scr. Rev. supra note 6. 
12 Supra note 7. 
13 Supra note 6. 
14 Supra note 10. 
GrowTH oF FEDERAL Alp To STATES IN LAst TEN YEARS 


515,388,510 
582,519,319 
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4. Approval of state’s plans by an advisory administrative board 
in Washington 

5. Willingness of the state to be advised, if not commanded, from 
Washington 

6. Submission by the state to any conditions imposed by the grant 

7. Compliance by the state with minimum requirements set up 
by the Federal government.*® 

The rise of the federal grant-in-aid was due to a decline in the 
property tax, which before had been the state’s principal source of 
revenue.'"® Much competition developed between the states in the 
building of internal improvements, etc. and hence they became bur- 
dened with many activities which their natural internal economy was 
not capable of supporting. As the states financially could not stand 
the Old Man of the Sea expenses which climbed upon their shoul- 
ders they were literally forced into accepting the helping hand of the 
Federal government. True, they can nominally refuse to accept any 
grant if the condition attached to it is not to their liking. Practically, 
politically, actually they can’t refuse. The economic and social pres- 
sure is too great. Just as a man has free will and can refuse to do 
the only available but distasteful work for a living if he is willing to 
take the consequence of starving to death—so the states have the 
nominal right to refuse the financial assistance of the Federal gov- 
ernment. 

Regardless of political consequences, however, it may be admitted 
that the general effect of federal grants-in-aid is of material and social 
benefit to the states. Standards of administration are raised and 
made more uniform. State improvements are stimulated. Im- 
portant technical and advisory aids are provided, and the financial 
position of the state is strengthened. 


Relation of Grants-in-Aid to Municipalities" 


While American cities are creatures of the states and theoretically 
have no direct relation to the central authority, today the work of 


15 See also Corwin, National-State Codperation—Its Present Possibilities 
(1937) 46 Yate L. J. 599. 

16 + ee The Constitutionality of Federal-Aid Acts (1931) 4 State 
Gov. 5. 

17 For a general discussion of the background of federal-city relations, see 
Betters, WILLIAMS AND REEDER, RECENT FepeRAL-City ReELations (1936). 
For a discussion of legal problems in general, see an address by E. H. Foley, 
Jr., Recent Federal-municipal Developments, delivered September 28, 1937, be- 
fore the Section of Municipal Law of the American Bar Association at Kansas 
City. For a complete study of municipal problems made by a federal agency, 
see the report entitled, INTERIM REPORT TO THE NATIONAL Resources ComM- 
MITTEE by the Research Committee on Urbanism (National Resources Com- 
mittee, July, 1936) and the final bulletin entitled Our Citres—Tuerr ROLE IN 
NationaL Economy (Report of the Urbanism Committee to the National Re- 
sources Committee, U. S. Government Printing Office, 1937). 
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practically every federal agency in some way touches municipal, as 
well as state, government.** Recent legislation has further made 
more than casual the relationship between the central authority and 
the city..° Where the state government is the controlling force of a 
grant, the cities have appealed to the Federal government to insure 
that equitable treatment will be afforded them. For example, on 
July 1, 1933 the NIRA made four hundred millions available to the 
states to be spent on highway construction. The Bureau of Public 
Roads issued a definite ruling that 25% of these federal funds be 
spent within the cities.?° 

An electric point of contact between the Federal government and 
the municipality is in PWA loans and grants to municipalities for 
the purpose of financing public utility projects. Many states had to 
revise laws and adopt enabling acts to make it possible for cities to 
take part in this program whereby the Federal government offered 
loans and grants. USHA created a similar problem. In the ad- 
ministration of these programs a certain amount of federal authority 
was exerted over municipalities because when the grants or loans 
were made the federal agency had to approve them and in so doing 
was in a position to dictate many matters of detail, if not of policy. 


Practical Problems Raised by the Federal Grant-in-Aid System 


With the ever-increasing importance of the federal grant-in-aid, 
both in volume and influence, come the usual practical problems. 
When WPA builds a garbage disposal plant for the town of Five 
Corners it is obvious that the taxes of that town are being reduced 
at the expense of the taxpayers of the nation as a whole. Every 
person that pays taxes in the United States helped pay for that 
garbage disposal plant. Is that good or bad?” 

Is any politician going to raise taxes on the people in his own 
district when he can siphon the money from the Federal govern- 
ment? The fact that it is one of the usual provisions of a federal 
grant-in-aid that the state must match federal money dollar for 
dollar leads many states to drunken sailor extravagances. The 
budget is apt to be stretched for one or two federally encouraged 
activities at the expense of some other activities which might per- 
haps be of more importance to that particular locality. 


18 Betters, The Federal Government and the Cities: A Problem in Adjust- 
ment (1938) 199 ANNALS or THE A. A. P. S. S. 190-198. 


19 Mallery, Federal-City Relations in 1939 THe MunicipAL YEAR Book 
(International City Managers’ Association, 1940). 
20 Supra note 18. 


21 Atwood, The Meaning of Federal Aid (1939) 23 Pus. Utiv. FortNIGHTLY 
471. 
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On what basis should federal aid grants be distributed? If the 
justification of the grant-in-aid is a “share the wealth” scheme by 
taking from the wealthy states to help the poorer, certainly a wealthy 
state like Pennsylvania should not receive as much in federal grants 
as a state like South Dakota, which is not so fortunate in natural 
riches. On the other hand, if the scheme is merely a device for using 
federal collection facilities to raise revenue within the states and 
return a portion to them in relation to the amount raised, the oppo- 
site conclusion is reached, Under the present formula for distribut- 
ing federal aid the old people of California, a wealthy state, receive 
$15 per month in old age insurance, in contrast to the $3 per month 
received by the old people of Arkansas, merely because California is 
able to match more federal funds.?* 

A discretionary formula such as suggested in the Wagner Health 
Bill ** rather than the old objective formule of population, area, mile- 
age, etc. would perhaps afford a more equitable solution of these 
problems. It must be granted, however, that objective formule are 
easier to administer and afford protection to the administering agency 
against charges of arbitrariness. 

For the grant-in-aid policy to continue its flourishing existence in 
a more methodical, useful and sane style, many practical problems 
must be solved: determination of where the funds are most needed ; 
curbing of the tendency of the states and municipalities to extrava- 
gances in order to obtain available grants; dissolving major admin- 
istrative and fiscal dilemmas created by the system; determination 
of which public activities should properly be brought within the 
scope of the subsidy system; adoption of reasonable and equitable 
statistical formule for apportioning of the federal funds consistent 
with a recognized policy for allocation; and, finally, establishment 
of definite, clear-cut decisions on the divisions of powers between the 
nation and the states in regard to subjects appropriate for federal 
aid and administrative responsibilities in the execution and man- 
agement of projects. 


Constitutional Problems Raised by the Federal Grant-in-Aid System 


There have been many constitutional objections raised to the 
grant-in-aid system, especially since it has become such a powerful, 
albeit subtle and flexible, weapon in the hands of the Federal gov- 
ernment. The main questions raised have been: 

1. What limitation exists on the power of Congress to spend 
money ? *4 

22 Harris, Should Grants-in-Aid Have a Policy? (1940) 13 State Gov. 107. 

23 Heer, A Study of the Formule for Grants-in-Aid in the Wagner Bill 


(1939) 6 Law anv Contemp. Pros. 666 : 
24 Has Congress authority to use money from the national treasury or na- 
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2. Is there an unconstitutional invasion of states’ rights by the 
federal grant system? *° 

3. Is acceptance of conditional terms void as amounting to an ab- 
dication of the states’ sovereignty ? 

4. If any limitations exist and are violated by the system, who may 
procedurally raise the issue before a court? 

In general, does the system tend to defeat the general purposes of 
the ConsTITUTION which established the Federal government as a 
government with limited and enumerated powers? 


The Power of the Federal Government to Spend 


The broadest constitutional basis advocated for sustaining federal 
spending power, including grants-in-aid, is the “general welfare” 
clause.** Does Congress have power to spend such money as it 
wishes, or is it limited to the enumerated list in the CoNSTITUTION ? 
The first Morrill Act?’ granting land to the states for building agri- 
cultural colleges was interpreted by the Supreme Court without any 
discussion of its constitutionality.** 

In Cornell University v. Fiske,*° and Wyoming v. Irvine,*® the 
Morrill Act, one of the first of the grant-in-aid acts, was interpreted 
by the Supreme Court without any question that it was unconstitu- 
tional. In Gutierres v. Albuquerque Co.** and in Kansas v. Colo- 
rado,*” the Act of 1902 dealing with reclamation of arid lands was 
commented on without any intimation that it was objectionable. The 
long course of legislative action concerning grants-in-aid has been 


tional property for the objects in question? Is the system a violation of that 
provision that “The Congress shall have power to lay and collect taxes, duties, 
imposts, and excises, to pay the debts and provide for the common defence 
and general welfare of the United States; but all duties, imposts, and excises 
shall be uniform throughout the United States”? Unitep States CoNstTiTu- 
Tron, Art. I, sec. 8, cl. 1 

25“The powers not delegated to the United States by Congress, nor pro- 
hibited by it to the States, are reserved to the States respectively, or to the 
people.” Uwnitep States Constitution, Art. X. 

26 Unitep States ConstituTiIon, Art. I, sec. 8, cl. 1, supra note 24. 

27 Supra note 6. 

28 Cornell University v. Fiske, 136 U. S. 152, 10 Sup. Ct. 775, 34 L. ed. 336 
(1890) ; Wyoming v. Irvine, 206 U. S. 278, 27 Sup. Ct. 613, 51 L. ed. 1063 
(1907). In the case of U. S. v. Realty Co., 163 U. S. 427, 440, 16 Sup. Ct. 
1120, 41 L. ed. 215 (1869), the Court avoided the constitutional question in its 
discussion of the question of bounties on sugar to be paid to certain manu- 
facturers. The Court there stated, “It is unnecessary to hold here that Con- 
gress has power to appropriate the public money in the treasury to any purpose 
whatever which it may choose to say is in payment of a debt or for purposes 
of general welfare.” 

29 Supra note 28. 

80 [bid. 

31188 U. S. 545, 554, 23 Sup. Ct. 338, 47 L. ed. 588 (1902). 

32 206 U. S. 46, 83-93, 27 Sup. Ct. 655, 51 L. ed. 956 (1906). 
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supported by almost unanimous executive approval.** The policy of 
federal grants-in-aid has never been questioned by the judiciary. 
Public lands or their proceeds may be given or appropriated for 
state use for purposes which will be for the common welfare, even 
though the same purposes are those about which Congress cannot 
legislate directly. 

The arguments of Madison and Hamilton take both sides of the 
question of the extent of the power of Congress to spend; Madison 
placed a strict interpretation upon the ConsTITUTION and advocated 
strong limitation of the central authority; Hamilton urged an ex- 
pansion of the power of the Federal government and a liberal inter- 
pretation of the ConstituTion.** The power to provide for the 
general welfare is not an unlimited power to legislate for the general 
welfare in any field, but it is one which is subject to constitutional 
limitations—Madison holds that the words are limited by appearing 
in the clause relating to taxation and by being in that same section 
of the ConsTiTuTION which refers to enumerated powers.** 


During the deep depression of the 1930’s the rushing development 
of federal aid to the state brought constitutional questions into eco- 
nomic and popular as well as judicial awareness.*° The Supreme 
Court upheld the constitutionality of depression-born loans and grants 


33 President Buchanan vetoed the Morrill Act in 1859. See RICHARDSON, 
MESSAGES AND PAPERS OF THE PRESIDENTS (1896) 545, 547. President Pierce 
vetoed an act granting public lands to the states for the benefit of indigent 
insane persons, ibid., 251, 252. See also Burdick, Federal Aid Legislation 
(1933) 8 Corn. L. Q. 324. 


34“The Congress shall have power to lay and collect taxes, duties, and 
excises, to pay the debts and provide for the common defense and general wel- 
fare of the United States’ (Unitep States Constitution, Art. I, sec. 6, 
par. 1) has been attacked because the last clause gave Congress unlimited 
power to “legislate” for common defense and general welfare. Madison, in 
Tue Fepera.ist, No. 41, said that that clause is a qualification on the taxing 
power, not a general grant of legislative power. See also IX WRITINGS OF 
James Mapison 424-431 in which Madison said that the United States gov- 
ernment is one of limited and enumerated powers, and it follows that the ex- 
press power of taxation is limited by the other enumerations of power con- 
tained in the Constitution. HAmitTon, Report ON MANUFACTURES (1781) 
said that the phrase “general welfare” “is as comprehensive as any that could 
have been used.” “The only qualification of the generality of the phrase in 
question which seems to be admissible is that: that the object to which an 
appropriation of money is to be made must be general and not local,—its oper- 
ation extending in fact, or by possibility throughout the Union, and not being 
confined to a particular spot.” 3 Hamitton’s Works, (Lodge ed.) 371, 372. 
See also 8 Corn. L. Q. supra note 33. 

35 THe FeperAList, No. 41. 

86 Missouri Utilities Co. v. City of California, 8 F. Supp. 454 (W. D. Mo. 
1934); Washington Water Power Co. v. City of Couer d’Alene, 9 F. Supp. 
263 (Idaho 1934); Kansas Gas and Electric Co. v. City of Independence, 79 
F. (2d) 32 (C. C. A. 10th, 1935) (all of these cases involved grants under 
the P.W.A.). 





78 THE GEORGE WASHINGTON LAW. REVIEW 


from the federal PWA. Broad judicial interpretation of “general 
welfare” blossomed forth with new splendor.*? 

In the Social Security Tax cases** it was held that the use of fed- 
eral funds, irrespective of their source, for the purpose of unemploy- 
ment insurance and old age pensions was a valid use of federal 
powers to provide for the general welfare. In the case of United 
States v. Butler,®® regulatory effects were aimed at but were to be 
secured, not through the imposition of a tax, but by spending the 
proceeds. The income was to be devoted to making benefit payments 
to farmers who would plough under in compliance with a federally 
initiated and controlled scheme for the regulation of agricultural prod- 
ucts. The majority opinion developed the general welfare argument 
but finally held that this function belonged to the state and was be- 
yond the legislative power of Congress. 

The result of these cases seems to be that the federal spending 
powers may be used to induce private persons and states to coGperate 
with the national government to realize any objectives for which fed- 
eral powers may be exercised, but that the preservation of states’ 
rights, as fundamentally established in the federal system, is a limit- 
ing factor.*° Congress has the power to make rules concerning 
national property and to dispose of it.* 


Federal Invasion of States’ Rights 


While the dictum in the Butler case approved the liberal view of 
general welfare, the majority concluded that regulation of agricul- 
tural products was an undertaking solely within the powers of the 
state and was not within the legislative power of Congress. In con- 
trast to this view, however, the dissenting opinion took the position 


87In the case of Alabama Power Co. v. Ickes, 302 U. S. 464, 58 Sup. Ct. 
300, 82 L. ed. 374 (1937). See also the case of Duke Power Co. v. Greenwood 
Co., 91 F. (2d) 665 (C. C. A. 4th, 1937) (P.W.A. loan for the construction 
of a municipally operated electric plant was upheld as it relieved unemploy- 
ment and promoted the general welfare). 

88 Steward Machine Co. v. Davis, 301 U. S. 548, 57 Sup. Ct. 883, 81 L. ed. 
1279 (1936); Helvering v. Davis, 301 U. S. 619, 57 Sup. Ct. 904, 81 L. ed. 
1307 (1936). 

89297 U. S. 1, 56 Sup. Ct. 213, 80 L. ed. 477 (1935). No constitutional 
hindrance when the grant-in-aid is viewed a legislation to encourage states in 
enlarged activity. Comprehensive content was inferentially given the spending 
power of Congress and beyond that lay no other obstacle. Collier, Judicial 
pega and the General Welfare Clause: the AAA opinion (1935) 4 Geo. 
Wasu. L. Rev. 211. 

40 hg money shall be drawn from the treasury, but in consequence of ap- 
propriations made by law” Unitep States Constitution, Art. I, sec. 9, cl. 7. 
It has been held that that is merely a restriction on the disbursing authority 
of the executive department in Cinn. Soap Co. v. United States, 301 U. S. 308, 
57 Sup. Ct. 764, 81 L. ed. 1122 (1936). 

41 Unitep States Constitution, Art. IV, sec. 3, par. 2; Story, Consti- 
TUTION § 1327 (1858). 





EDITORIAL NOTES 79 


that the power to appropriate tax revenues for the general welfare is 
not limited to the objectives that can be directly effected through the 
use of the other legislative powers of Congress. The dissent said that 
the validity of an expenditure of such funds does not depend on not 
using them to induce action which Congress could not command and 
that the limitation imposed thereon by the majority is destruction of 
its use to provide for the general welfare of the United States.*? In 
the Social Security Tax cases,** however, the use of federal funds 
for unemployment insurance and old age pensions was held not to 
invoke an invasion of the constitutional sphere of state functions. 

The theory has been advanced that federal aid legislation may be 
unconstitutional as an infringement by Congress on states’ rights,** 
which were so carefully preserved and reserved in the ConsTITUTION. 
While the Federal government may, and does, affect the internal 
affairs of the state in the course of the exercise of the power express- 
ly or reasonably implied in it,** the infringement is said to result from 
the practice of the Federal government in imposing conditions which, 
in effect, bring about an exercise of powers which are not those of 
the Federal government as expressly or reasonably construed from 
the FEDERAL CONSTITUTION. 


State Surrender of Power 


If a condition is attached to a federal grant to a state, is its ac- 
ceptance by the state an abdication of state sovereignty or otherwise 
unconstitutional? The Tenth Amendment reserves certain powers 
to the states but there is no provision in the FEDERAL CONSTITUTION 
which prevents the state from delegating its power to Congress. The 
Tenth Amendment is a restriction upon federal not upon state 


42 See ROTTSCHAFER, CONSTITUTIONAL Law (1939) 180. 
43 Supra note 38. 


44 The famous cases of Hammer v. Dagenhart, 247 U. S. 251, 38 Sup. Ct. 
537, 62 L. ed. 1071 (1917) (Federal government may not constitutionally usurp 
the functions of the state government in exercise of its power over interstate 
commerce) and Bailey v. Drexel Furniture Co., 259 U. S. 20, 42 Sup. Ct. 449, 
66 L. ed. 817 (1921) (or in exercise of its taxing power) have been overruled 
in the recent decision of the Supreme Court—United States v. Darby Lumber 
Co., 9 U. S. Law Week 4170 (Feb. 3, 1941) (holding that Congress has the 
constitutional power to prohibit the shipment in interstate commerce of lumber 
manufactured by employees whose wages are less than a prescribed minimum 
or whose weekly hours of labor at that wage are greater than a prescribed 
maximum). 

45 Bank v. Fenno, 8 Wall. 533, 19 L. ed. 482 (U. S. 1869) (a prohibitive 
tax on notes of state banks); R. R. Commission of Wisconsin v. C. B. and 
Q. R. Co., 257 U. S. 563, 42 Sup. Ct. 232, 66 L. ed. 371 (1921) ; New York v. 
United States, 257 U. S. 591, 42 Sup. Ct. 239, 66 L. ed. 385 (1921) (regulation 
of intrastate rates where they affect interstate commerce) ; McDermott v. Wis- 
consin, 228 U. S. 115, 128, 33 Sup. Ct. 431, 57 L. ed. 754 (1912) (prohibition 
of transportation from state to state of foods and drugs not conforming to 
the standard established by federal legislation). 

6 





80 THE GEORGE WASHINGTON LAW REVIEW 


action.*® It has been held, however, in United States v. Butler,** 
Ashton v. Cameron County** and United States v. Constantine*® 
that a surrender of authority by an individual state cannot enlarge the 
power of Congress.*° 


The Supreme Court in Carmichael v. Southern Coal and Coke 
Co.** upheld the constitutionality of the Alabama unemployment com- 
pensation tax, against the attack that the sovereign power of the 
state was surrendered to the Federal government under the provi- 
sions of the law. The coercive quality of the Federal Social Security 
Act was said to have been the reason for the enactment of the Ala- 
bama law. It was claimed that the law constituted an infringement 


of the “due process” and “equal protection” clauses of the Fourteenth 
Amendment.” 


In the case of State ex rel. Boynton, Attorney General v. Kansas 
City,®* the Court refused to sanction a contract between the city and 
PWA and even went so far as to say that the effect of such an 
arrangement was to abrogate the portion of state sovereignty, which 
the local authority exercised in favor of the Federal government. 
This was held to be a violation of the constitutional provision for 
home rule.** In the case of the Arkansas-Missouri Power Co. v. 


468 Corn. L. Q. supra note 32. 

47 Supra note 39. 

48 208 U. S. 513, 56 Sup. Ct. 892, 80 L. ed. 1309 (1935). 

49 296 U. S. 287, 56 Sup. Ct. 233, 80 L. ed. 233 (1934). 

50 Brought into sharp relief is the supremacy of state sovereignty within its 
sphere of action. Texas v. White, 7 Wall. 700, 726, 19 L. ed. nd (U. S. 1869 
The Collector v. Day, 11 Wall. 113, 126, 20 L. ed. 122 (U.S 1870) ; United 
States v. Railroad Company, 17 Wall. 322, 329, 21 L. ed. 597 (U. S. 1872); 
Indian Motorcycle Company v. United States, 283 U. S. 570, 575, et seq., 51 
Sup. Ct. 601, 75 L. ed. 1277 (1931). In United States v. Butler, supra note 39, 
the minority contend that consent will preserve a balance threatened with de- 
rangement and thus maintain the equilibrium between state and national power 
and challenge the conclusions of the prevailing opinion that the bankruptcy 
power and the taxing power are subject to like limitations when the interests 
of a state are affected by their action. “Let that test be applied, and the Act 
must be upheld, for jurisdiction is withdrawn if the state does not approve,” 
states Mr. Justice Cardozo, dissenting, Ashton v. Cameron County, etc. supra 
note 48. See (1936) 5 Geo. Wasu. L. Rev. 138. 

51 301 U. S. 495, 57 Sup. Ct. 868, 81 L. ed. 1245 (1937). 

52 In emphasizing that the state of Alabama was not coerced by the federal 
law Mr. Justice Stone reiterated the theory of codperation: “The United States 
and the State of Alabama are not alien governments. They coéxist within the 
same territory. Unemployment within it is their common concern. Together 
the two statutes now before us [the Social Security Act and the Alabama 
Unemployment Compensation Tax Law] embody a cooperative legislative effort 
by state and national governments for carrying out a public purpose common 
to both, which neither could fully achieve without the codperation of the other. 
The Constitution does not prohibit such codperation.” 

53140 Kan, 471, 37 P. (2d) 18 (1934). 


54 The Court in the case of State ex rel. Boynton v. Kansas City, supra 
note 53, said, “The court has not overlooked those features of the contract 
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City of Kennett, Missouri,®* the Court held that such a contract was 
in conflict with the fundamental precept of the federal system. 

State activity has been undeniably enlarged through federal aid, 
although it may be that paradoxically its political power has been 
circumscribed. When a condition is attached to a federal grant, 
however, though nominally the state is free to accept or reject the 
grant, economic compulsion and pressure within the state actually 
force acceptance under subtle duress.°® The Federal government has 
thus come into a magic lantern by which it can rub the states into 
submission to its congressional will, under a pillar of constitutional 
smoke.** Of course, each state has representatives on the floor of 
Congress who stand for its will and desires, and who must uphold 
the interests of his particular state or not be reélected. In this way 
a species of actual and honest state consent is the bone and fiber of 
any congressional action, congressional policy being conditioned in- 
directly upon the attitude of the states.°* 


which are susceptible of an interpretation that the governing body of Kansas 
City agrees to abdicate in part the discretionary powers vested in it for the 
welfare of the municipality, and agrees in advance to be guided and directed in 
vital matters of public concern by a representative of the national government. 
Such policy, if given judicial countenance, will be a considerable departure from 
the policy of home rule which has heretofore been regarded as a sine qua non 
of the Kansas municipal government.” See also (1935) 4 Geo. Wasn. L. Rev. 
284 and (1937) 3 Geo. Wasu. L. Rev. 405 


5578 F. (2d) 911 (C. C. A. 8th, 1935). 


56 Corwin, The Spending Power of Congress—Apropos the Maternity Act 
(1923) 36 Harv. L. Rev. 548. Madison met the doctrine of state consent with 
“If a general power to construct roads and canals and to improve the navi- 
gability of water courses, with the train of powers incident thereto, be not 
possessed by Congress, the assent of the states in the mode provided in the bill 
cannot confer the power. The only cases in which the consent and cessation of 
particular states can extend the power of Congress are those specified and 
provided for in the Constitution.” THe Feperauist, No. 41. A state can cove- 
nant as to how it will exercise its own powers but it cannot surrender powers 
to the national government except through participation in constitutional 
amendment. 


57 See Knowlton v. Moore, 178 U. S. 41, 20 Sup. Ct. 747, 44 L. ed. 969 
(1899) which forced the states to share the death tax field with the Federal 
government. 


58 Strong, Codperative Federalism (1938) 23 Iowa L. Rev. 445, 501. Titles 
II and VIII of the Social Security Act are constitutional. Federal encourage- 
ment of state unemployment insurance is clear. Is this coercion? “Not (of) 
the state. Even now she does not offer a suggestion that in passing the un- 
employment law she was affected by duress. . . . For all that appears, she is 
satisfied with her choice, and would be sorely disappointed if it were now to 
be annulled.” Steward Machine Co. v. Davis, supra note 38. 

At 588 “. . . if states had been holding back before the passage of the 
federal law, inaction was not owing, for the most part, to lack of sympathetic 
interest. Many held back through alarm lest in laying such a toll upon their 
industries, they would place themselves in a position of economic disadvantage 
as compared with neighbors or competitors.” If the future is to find the 
court reacting to the tenor of evident state legislative desires as well as to the 
status of their policy as formally expressed in law, then indeed it has fash- 
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State Constitutional Problems 


While no limitations on the power of the states to accept grants- 
in-aid appear in the FEDERAL CoNSTITUTION, state constitutional dif- 
ficulties interfered with the raising of the necessary state money to 
meet the federal funds. Grants-in-aid serve as devices to encourage 
higher standards of administration within the states. Many short 
cuts in state acceptance have been taken so state participation in the 
gold harvest may be attained rapidly.*® Federal grants for vocation 
rehabilitation which were offered to the states in June, 1920, provided 
that the state governor could accept the grant if the state legislature 
did not meet within seven months after the passage of the Act.*° In 
the grants for the development of a federal-state employment service 
it was provided that the governor of a state qualifying for funds 
might temporarily accept the grant and enter into an agreement for 
the administration of such grant with the United States Employment 
Service." Usually, however, the governor does not control the 
spending of enough state funds to provide either for state contribu- 
tions or state administration of a grant in aid.** Under the relief 
program of 1933 money was first given to states only at the request 
of the governor. The need for quick action was such that federal 
funds were given to needy states “directly to such public agency” as 
the Administrator designated.** This departure from the normal 
method was justified on the ground that where state relief adminis- 
tration was unsatisfactory, or where relief funds were almost ex- 
clusively federal, the governor might be unwilling to ask for money 
or give receipt for it because of the fear of too much federal direc- 
tion.** Acceptance by a state governor is only temporary, if the 


ioned from the materials before it a dynamic and alive principle of codpera- 
tive federalism. 

Congressional efforts recently turned to lift political subdivisions of states 
from the Slough of Despond of debt. The first of these efforts was assigned to 
a limbo of unconstitutionality by a divided court in Ashton vy. Cameron County 
Water Improvement District, supra note 48. 

In United States v. Bekins, 304 U. S. 27, 58 Sup. Ct. 811, 816, 82 L. ed. 1137 
(1937), the conception of a codperative federalism grounded upon interacting 
consent comes into the folds of majority doctrine. 

59 CLARK, THE RIsE oF A NEw FeEperALISM (Columbia University Press 
1938) c. VIII. 

60 Federal Civilian Vocational Rehabilitation Act, § 31. 

61 Wagner-Peyser Act, § 4. 

62 The California legislature was not in session in 1934 when the governor 
decided to codperate in the employment service program, there was no way to 
provide state funds until the following year, when the legislature again met and 
finally accepted the federal grant. See CAHN AND Barry, WELFARE ACTIVITIES 
OF FEDERAL, STATE AND LocaAL GOVERNMENT IN CALIFORNIA, 1830-1934 (1936) 
299. 


63 Federal Emergency Relief Act of 1933, § 1. 
64 HEARINGS BEFORE THE COMMITTEE ON APPROPRIATIONS ON H. R. 7527, 
U. S. Sen. p. 8, 73d Cong., 2d Sess. (1934). 
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legislature refused to endorse his action the state program might be 
left on the rock as the tide comes in.® 

Delegation of power by the legislature to the executive or judicial 
branches of state government is forbidden by the doctrine of separa- 
tion of powers.®* The constitutional aspects of this doctrine limits 
activity under grants-in-aid. For example, in 1935 Nebraska passed 
an Act*? in an attempt to raise funds to match federal appropriations 
given under federal relief and social security legislation. The law 
granted the State Assistance Committee the power to allocate funds 
at its discretion for relief purposes. In the case of Smithberger v. 
Banning® that law was held unconstitutional as a delegation of legis- 
lative power made without any limitations or rules for the allocation 
of funds.” 

Nearly all the states have constitutional debt limitations.”° Consti- 
tutional provisions requiring legislatures to levy a special tax suffi- 
cient to cover the debt service on any state loan would decrease the 
state’s chances of accepting a federal loan in connection with a pro- 
gram requiring state cooperation. In some cases there are consti- 
tutional limitations on the borrowing power which are measured as 
ratios of the assessed value of the property within the state—this 
would hamstring the state in its attempt to borrow enough to allow 
for expansion of any grant-in-aid service. Inevitable delay in getting 
the state share of a grant-in-aid program under way where there is 
a constitutional provision that any proposed bond issue must be sub- 
mitted to popular referendum.” 


Who Can Object to Such Expenditure? 


In the famous case of Massachusetts v. Mellon’ the problem of 
the grant-in-aid was judicially sidestepped. In that case the state 


65 The Governor of Michigan accepted the codperative employment service 
program in 1934, but the legislature turned the responsibility over to the Federal 
government by failing to appropriate any state funds. Eventually the legis- 
lature accepted the Wagner-Peyser Act in December, 1936, and made an ap- 
propriation for the purpose in July, 1937. 

66 This is specifically embodied in some state constitutions: Cal. Const., 
art III, § 1, except as the Constitution expressly directs or permits; Neb. 
Const., art. II. 

67 Neb. Laws, 1935, c. 155. 

68 129 Neb. 651, 262 N. W. 492 (1935). 

69 See Hilton v. Board of Education, 51 Ohio App. 336, 1 N. E. (2d) 166 
(1935); Darweger v. Staats, 267 N. Y. 290, 196 N. E. 61 (1935). 

70 CLARK, op. cit. supra note 59 at 239. Schultz, Limitations on State and 
Local Borrowing Powers (1935) 181 ANnNats 118; Ecker-R, Constitutional 
Restrictions on State Indebtedness (1934) 19 Butt. Nat. Tax Ass’n 171; 
Shawe, An Analysis of the Legal Limitations on the Borrowing Power of the 
State Governments, MONTHLY Report, F. E. R. A. June 1-30, 1936, 121. 

71 CLARK, op. cit. supra note 59 at 240. 

72262 U. S. 447, 43 Sup. Ct. 597, 67 L. ed. 1078 (1922). 
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attacked the constitutionality of the Sheppard-Towner Act” on the 
ground that the state’s right to local self-government was invaded 
and Congress had usurped that power. The conditions attached to 
the bill, it was claimed, were an unconstitutional option either for 
the state to yield its reserved rights or to lose its share of the ap- 
propriation."“* The Court pointed out that nothing would be done 
without the consent of the state and that the question was a political, 
not a judicial one, and consequently the Court had no jurisdiction 
over it. 

In the case of Frothingham v. Mellon,” brought into the Supreme 
Court at the same time, a taxpayer sought to enjoin enforcement of 
the Act on the ground that such expenditure and appropriation in- 
creased the burden of future taxation and deprived plaintiff of his 
property without due process of law. The Court held that the tax- 
payer’s interest in the funds of the national treasury is so small and 
any possible effect on future taxation so remote that the individual 
taxpayer has no justiciable interest. 

Hence the statute was free from the possibility of attack by either 
a state or an individual taxpayer.”* In the T. V. A. case” the Court 
could find no justiciable interest and in United States v. Butler," 
the issue of the constitutionality of federal grants-in-aid was effec- 
tively dodged. 


When municipalities, in accepting loans and grants to build public 
utilities, entered into competition with the private public utility cor- 
porations—the private corporations attacked the program. The 
problem was disposed of by the holding of the Supreme Court in 
the cases of Duke Power Co. v. United States,”® and Alabama Power 
Co. v. Ickes,®° which reaffirmed the proposition that a private utility 
company, which had no exclusive franchise, was not an interested 


73 Supra note 7. 

74 The Supreme Court said in Massachusetts v. Mellon, supra note 72, “We 
are called upon to adjudicate . . . abstract questions of political power, of 
sovereignty of government. No rights of the state falling within the scope of 
judicial power have been brought within the actual threatened operation of the 
statute. If an alleged attempt by congressional action to annul and abolish an 
existing state government ‘with all its constitutional powers and privileges’ 
presents no justiciable issue, as was ruled in Georgia v. Stanton, no reason can 
be suggested why it should be otherwise where the attempt goes no further, 
as it is here alleged, than to propose to share with the state the field of state 
power.” 

75 262 U. S. 447, 43 Sup. Ct. 597, 67 L. ed. 1078 (1922). 

76 See 4 State Gov. supra note 16. 

77 — v. T. V. A., 297 U. S. 288, 56 Sup. Ct. 466, 80 L. ed. 688 

1936). 


78 Supra note 39. 
79 265 U. S. 568, 44 Sup. Ct. 483, 68 L. ed. 1188 (1923). 
80 Supra note 37. 
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party entitled to object to the constitutionality of the federal law 
under which the grants and loans were made.*! 

Federal grant-in-aid legislation cannot be attacked either by the 
state or by an individual—surely the framers of the Constitution did 
not intend to allow any system of federal control to run wild in its 
greediness so as to choke the states. So the problem arises as to 
who, what, can attack federal aid legislation. The answer seems to 
be hidden in a nebulous mist. Unless Congress sees fit to attack 
itself by repeal or amendment there seems to be no answer imminent. 
The question of constitutionality of any federal grant-in-aid legisla- 
tion, no matter how conditioned, seems free from the sword of di- 
rect attack. The issue, however, may be important in determining 
whether a state may use unconstitutionality of such legislation as a 
shield to protect itself from the consequences of refusal to comply 
with invalid conditions. 


The Doctrine of Unconstitutional Conditions 


A doctrine of unconstitutional conditions has been developed as 
applied to a grant of privileges by states. The doctrine of uncon- 
stitutional conditions is that regulations may not be enforced, nor 
burdens laid, which cannot be constitutionally enforced or laid di- 
rectly, by conditioning the grant of privileges which it is free to grant 
or withhold on compliance with or the acceptance of such regulations 
or burdens.*? It has been argued in support of some regulations that 
they can be justified as conditions imposed by a state upon the grant 
by it of some privilege to the regulatee.** The power to exclude 
entirely was interpreted as including the power of admitting them 
on such terms and conditions as the state might think proper to 
impose.** For example, the states exercised this power by admitting 
foreign corporations into the state on condition that such corpora- 
tions would not resort to the federal courts. It has now definitely 


81 See also Massachusetts v. Mellon, supra note 72, and Jones v. Portland, 
245 U. S. 217, 38 Sup. Ct. 112, 62 L. ed. 252 (1917). 

In connection with these problems, see Missouri Public Service Co. v. City 
of Concordia, Mo., 8 F. Supp. 1 (W. D. Mo. 1934) ; Kansas Gas and Electric 
Co. v. City of Independence, 79 F. (2d) 32 (C. C. A. 10th, 1935); Greenwood 
County v. Duke Power Co., 81 F. (2d) 986 (C. C. A. 4th, 1936). For a full 
discussion of the problems actually involved and suggested by this litigation, 
see Note (1934) 3 Gro. Wasn. L. Rev. 218; id. 274; (1935) 4 Geo. Wasu. 
L. Rev. 283; id. 376; (1936) 5 Geo. Wasu. L. Rev. 147; and Cowan, Fed- 
eral Spending Power and Delegation (1937) 5 Geo. Wasu. L. Rev. 809. 

82 ROTTSCHAEFFER, CONSTITUTIONAL Law (1939) p. 555-557. 

83 A statute requiring railroads to pay their employees semi-monthly was 
held not to deny a domestic railroad corporation due process of law because 
the state could impose such condition upon its privilege to be a corporation since 
it might have wholly denied the privilege in the first place. New York Cen- 
tral & H. R. R. Co. v. Williams, 199 N. Y. 108, 92 N. E. 404 (1910). 

84 Paul v. Virginia, 8 Wall. 168, 19 L. ed. 357 (U. S. 1869). 
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established that the statutes imposing such conditions are unconsti- 
tutional attempts to deprive the federal courts of the jurisdiction 
conferred upon them by the Constitution, and such conditions de- 
prive the corporations of their constitutional right of access to the 
federal courts.*® The effect of such a condition is to allow the grantee 
of the privilege unconditional enjoyment of the privilege granted, 
rather than to conclude that the grant is ineffective because of an im- 
proper condition. The general principle on which these decisions 
were made was applied in Western Union Telegraph Co. v. Kansas,*° 
to invalidate state statutes conditioning the right of foreign corpora- 
tions to transact local business within a state on compliance with tax 
legislation that would have violated both the commerce clause and 
the due process clause of the Constitution had it been imposed in 
an unconditional form. 


The principle of unconstitutional conditions has been extended to 
protect residents of a state from being deprived of their privilege of 
using the states’ highways in connection with their business as private 
carriers. The Michigan Public Utilities Commission v. Duke case** 
held that legislation attempting to convert a private carrier into a 
common carrier without his consent violates the due process clause 
of the Fourteenth Amendment. 


The expanded scope of the doctrine of unconstitutional conditions 
was fulfilled by recent decisions which forbade the states to barter 
admission to a foreign corporation in return for surrender of the 
equal protection clause of the Fourteenth Amendment. The case of 
Kentucky Finance Corp. v. Paramount Auto Exchange Corp.,** how- 
ever, suggests that the result of forbidding states to exact a relin- 
quishment of any constitutional privilege in return for their grant of 
admission is to abandon “the traditional doctrine that a foreign cor- 
poration may be excluded at the will of the state.” But the decisions 
of the Supreme Court indicate that such entry into a state is a privi- 
lege which the state may deny or may grant on condition, provided 
that the condition is not unconstitutional.* 


85 Home Ins. Co. v. Morse, 20 Wall. 445, 22 L. ed. 365 (U. S. 1874); Doyle 
v. Continental Ins. Co., 94 U. S. 535, 24 L. ed. 148 (1876); Barron v. Burn- 
side, 121 U. S. 186, 7 Sup. Ct. 931, 30 L. ed. 915 (1887) ; Herndon v. Chicago, 
R. I. & P. R. Co., 218 U. S. 135, 30 Sup. Ct. 633, 54 L. ed. 970 (1910); Terral 
v. Burke Const. Co., 257 U. S. 529, 42 Sup. Ct. 188, 66 L. ed. 352 (1921). 

86 216 U. S. 1, 30 Sup. Ct. 268, 54 L. ed. 645 (1909). 

87 266 U. S. 570, 45 Sup. Ct. 191, 69 L. ed. 445 (1924). 

88 262 U. S. 544, 43 Sup. Ct. 636, 67 L. ed. 1112 (1922). 

89 Interstate Amusement Co. v. Albert, 239 U. S. 560, 36 Sup. Ct. 168, 60 
L. ed. 439 (1914); Munday v. Wisconsin Trust Co., 252 U. S. 499, 40 Sup. 
Ct. 365, 64 L. ed. 684 (1919); Bothwell v. Buckbee Mears Co., 275 U. S. 
274, 48 Sup. Ct. 124, 72 L. ed. 277 (1927); Hemphill v. Orloff, 277 U. S. 
537, 48 Sup. Ct. 124, 72 L. ed. 277 (1927). 
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A case which raised quite a dust in the field of unconstitutional 
conditions is Frost & Frost Trucking Co. v. Railroad Commission, 
in which the validity of a California statute requiring a certificate of 
public convenience and necessity to be secured by carriers, whether 
common or private, as a prerequisite to carrying on their business 
over the public highways of the state, was questioned. The Supreme 
Court interpreted that Act as imposing upon the applicant the obli- 
gation to assume the duties and liabilities of a common carrier as a 
condition precedent to issuance of the certificate. The statute was 
held to be unconstitutional on the ground that to force the status of 
a common carrier upon a private carrier against his will was depriva- 
tion of property without due process of law.** The Frost case 


90 271 U. S. 583, 46 Sup. Ct. 605, 70 L. ed. 1101 (1925). It has been argued 
that if the states had a right to refuse admittance entirely, with or without 
cause, surely they might exact a boon in return for admission, Insurance Co. 
v. Morse, supra note 85 at 447, dissent at 458 (Supreme Court held void a 
statute requiring an agreement not to remove suits to the federal courts as a 
condition precedent to a mission). See also Lafayette Ins. Co. v. French, 18 
How. 404, 407, 15 L. ed. 451 (U. S. 1855) and Ducat v. Chicago, 10 Wall. 
410, 415, 19 L. ed. 972 (U. S. 1870) (exaction of agreement was an attempt 
to interfere with the exercise of a right derived from the CoNsTITUTION and the 
laws of United States). It has been decided that the state may neither directly 
nor indirectly condition its grant of entry to the foreign corporation upon the 
forbearance of the latter to resort to the national courts, Terral v. Burke 
Construction Co., supra note 85. 

States have been forbidden to condition the entry of foreign corporations on 
assent to taxes, or other conditions which burden interstate commerce; West- 
ern Union Tel. Co. v. Kansas, supra note 86; Pullman Co. v. Kansas, 216 U. S. 
56, 30 Sup. Ct. 232, 54 L. ed. 378 (1909) ; Ludwig v. Western Union Tel. Co., 
216 U. S. 146, 30 Sup. Ct. 280, 54 L. ed. 423 (1909); Looney v. Crane Co., 
245 U. S. 178, 38 Sup. Ct. 85, 62 L. ed. 230 (1917); Sioux Remedy Co. v. 
Cope, 235 U. S. 197, 35 Sup. Ct. 57, 59 L. ed. 193 (1914) (payment of license 
fee and appointment of resident service agent as condition to suing in state 
court to enforce interstate contract); Dahnke-Walker Mill Co. v. Bondurant, 
257 U. S. 282, 42 Sup. Ct. 106, 66 L. ed. 239 (1921) (same); Western Union 
Tel. Co. v. Foster, 247 U. S. 105, 38 Sup. Ct. 438, 62 L. ed. 1006 (1917) 
(regulation of interstate commerce in return for use of streets); International 
Paper Co. v. Mass., 246 U. S. 135, 38 Sup. Ct. 292, 62 L. ed. 624 (1917) (tax). 

States forbidden to condition the entry of foreign corporations upon submis- 
sion to regulation of conduct outside the state, Fidelity & Deposit Co. v. Tafoya, 
270 U. S. 426, 46 Sup. Ct. 331, 70 L. ed. 664 (1925), or upon allowing the 
state to tax property situated beyond its borders, Western Union Tel. Co. v. 
Kansas, supra note 86 and Looney v. Crane, supra. 

See Merrill, Unconstitutional Conditions (1929) 77 U. or Pa. L. Rev. 879 
ge Unconstitutional Conditions and State Powers (1927) 26 Micx. 

. Rev. 1 


91 See Michigan Public Utilities Comm. v. Duke, supra note 87, which case 
was criticized on the ground that the requirement of the certificate was sepa- 
rable from the rest of the act, making it unnecessary to consider the attempted 
imposition of common carrier duties. 

Mr. Justice Sutherland in the Frost case, supra note 90 at 593, in the ma- 
jority opinion said: “It is not necessary to challenge the proposition that, as a 
general rule, the state, having power to deny as a privilege altogether, may 
grant it upon such conditions as it sees fit to impose; but the power of the 
state in that respect is not unlimited, and one of the limitations is that it may 
not impose conditions which require the relinquishment of constitutional rights. 
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squarely declares that, even though the state may have control over 
privileges which it can withhold at will, it cannot use a grant of those 
privileges to secure a valid consent to acts which, if imposed directly 
would be beyond its constitutional power.*? 


Unconstitutional Conditions and the Federal Government 


Can the doctrine of the above cases be applied to the Federal gov- 
ernment? The argument in favor of a broad application of the uncon- 
stitutional condition rule is based upon the policy against accomplish- 
ing a forbidden result by indirection. There is danger that the 
guarantees of the CoNsTITUTION may be wiped out if a state or the 
Federal government is allowed to use its power to grant or withhold 


If the state may compel the surrender of one constitutional right as a con- 
dition of its favor, it may, in like manner, compel a surrender of all. It is 
inconceivable that guarantees embedded in the Constitution of the United States 
may thus be manipulated out of existence.” 


92 See 77 U. Pa. L. Rev. 879, supra note 90. The broad doctrine of the 
Frost case, supra note 90, conflicts with W. W. Cargill Co. v. Minn., 180 
U. S. 452, 21 Sup. Ct. 423, 45 L. ed. 619 (1900) ; Kansas City, M. & B. R. R. 
v. Stiles, 242 U. S. 111, 37 Sup. Ct. 58, 61 L. ed. 176 (1916); Board of Pub. 
Util. Com’rs v. Ynchausti & Co., 251 U. S. 401, 40 Sup. Ct. 277, 64 L. ed. 
327 (1919). The Frost case marks the first application of the unconstitutional 
condition doctrine to the protection of all constitutional privileges. Domestic 
corporations are entitled to the protection of the Constitution, Covington & 
Lexington Turnpike Rd. Co. v. Sandford, 164 U. S. 578, 17 Sup. Ct. 198, 
41 L. ed. 560 (1896). Since this is so it seems that they should be in as 
strong a position to disavow a waiver of constitutional privileges when exacted 
as the price of their corporate existence as when made in return for the grant 
of any other favor, Interst. Consol. St. Ry. v. Mass., 207 U. S. 79, 85, 28 Sup. 
Ct. 26, 52 L. ed. 111 (1907); Kansas City v. Stiles, supra at 117. 


A still more clear-cut opposition to the broadened doctrine of unconstitu- 
tional conditions is the Waters-Pierce Oil Co. v. Texas, 177 U. S. 28, 20 Sup. 
Ct. 518, 44 L. ed. 657 (1899) (state may exact as condition to admission of 
foreign corporation that it abide by the state’s anti-trust laws, irrespective 
of the question whether those laws arbitrarily restrain freedom of contract in 
violation of the Fourteenth Amendment. The same is true of regulations affect- 
ing the making of insurance contracts, Hancock Mut. Life Ins. Co. v. Warren, 
181 U. S. 73, 21 Sup. Ct. 535, 45 L. ed. 755 (1900). 


Many cases hold that public utilities may, in return for franchise grants, 
contract away their right to a “non-confiscatory” rate under the Fourteenth 
Amendment. Columbus Ry. P. & L. Co. v. City of Columbus, 249 U. S. 399, 
39 Sup. Ct. 349, 63 L. ed. 668 (1918); Georgia Ry. & P. Co. v. Town of 
Decatur, 262 U. S. 432, 43 Sup. Ct. 613, 67 L. ed. 1065 (1922); City of Opelika 
v. Opelika Sewer Co., 265 U. S. 215, 44 Sup. Ct. 517, 68 L. ed. 985 (1923) ; 
St. Cloud Pub. Ser. Co. v. City of St. Cloud, 265 U. S. 352, 44 Sup. Ct. 492, 
68 L. ed. 1047 (1923); Southern Utilities Co. v. City of Palatka, 268 U. S. 
232, 45 Sup. Ct. 488, 69 L. ed. 930 (1924); Henderson Water Co. v. Corp. 
Comm., 269 U. S. 278, 46 Sup. Ct. 112, 70 L. ed. 273 (——). See also Grand 
Rapids & Indiana Ry. v. Osborn, 193 U. S. 17, 24 Sup. Ct. 310, 48 L. ed. 
598 (1903). 

In all of these cases the privilege waived was one the court held protected 
by the ConsTITUTION against enforced deprivation. The waiver in all of them 
was made in return for state grant of some benefit which it could either give 
or withhold. Where there is such a conflict it is best to consider both doc- 
trines very carefully. 
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favors as a means of extorting consent by way of a condition at- 
tached to such grants.** 

In Humbird v. Avery,** however, it was held that Congress may 
require relinquishment by the grantee of claims to other land as a 
condition to a land grant, although the grantee had acquired “vested 
rights” to such lands not subject to destruction by Congress without 
the grantee’s consent. That the benefits of an elective workmen’s 
compensation act may be bartered for a surrender of the right to due 
process in judicial review of the decisions of an administrative tribu- 
nal was the holding in Booth Fisheries Co. v. Industrial Commis- 
sion.®® 

In the case of United States v. City and County of San Francisco*® 
certain lands and rights of way in the Hetch-Hetchy Valley were 
granted for use by the City in constructing and maintaining a means 
of supplying water for the domestic purposes of the city and other 
public bodies, and in establishing a system for generation and sale 
and distribution of electric energy. It was provided in the grant®’ 
that the city was prohibited from transferring to a public utility the 
right to sell electric power produced by the city under the grant, in 
addition to forbidding sale of the power itself as a commodity for 
resale. The city, instead of selling the power produced under the 
grant directly to consumers at prices fixed by itself, delivered it under 
a contract, for a fixed compensation, to a public utility corporation, 
which, in turn, sold it to consumers in the city and elsewhere. The 
Court held that the contract was in violation of the condition and 
reversed and remanded a reversal of a decree of injunction command- 
ing San Francisco to cease disposing of its electric power to a public 
utility corporation or suffer reversion of the grant to the Federal 
government for breach of the condition. 

These cases would seem to point to the conclusion that Congress 
is unlimited in the conditions which may be imposed on the accept- 
ance of the Federal grant. Failure to comply with any such condi- 
tion would result in a forfeiture of the grant. 

Consider, however, the doctrine of the case of Coyle v. Smith, 
Secretary of State of the State of Oklahoma.®* In that case the state 
of Oklahoma was admitted to the Union under the Enabling Act of 


93 Frost case, supra note 90 at 593; Baltic Min. Co. v. Mass., 231 U. S. 
68, 83, 34 Sup. Ct. 15, 58 L. ed. 127 (1913). 

94195 U. S. 480, 25 Sup. Ct. 123, 49 L. ed. 286 (1904). 

95271 U. S. 208, 46 Sup. Ct. 491, 70 L. ed. 908 (1925). Cf., Oceanic St. 
Nav. Co. v. Stranahan, 214 U. S. 320, 29 Sup. Ct. 671, 53 L. ed. 1013 (1908) 
(In the realm of federal power). 

96 310 U. S. 16, 60 Sup. Ct. 749, 84 L. ed. 1050 (1939). 

87 Raker Act of December 19, 1913, § 6. 

98 221 U. S. 559, 31 Sup. Ct. 688, 55 L. ed. 853 (1910). 
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Congress of June 16, 1906, the second section of which stated that 
the capital of Oklahoma should be at Guthrie and should not be 
changed previous to 1913.1° The state passed a legislative act pro- 
viding for the removal of its capital from Guthrie to Oklahoma City, 
and making an appropriation from the funds of the state for the pur- 
pose of carrying out the Act by erection of the necessary state build- 
ings.1°* This was a breach of the Enabling Act, but Oklahoma had 
become a state by that same Enabling Act and hence was entitled 
to the full flowering powers of statehood. The Supreme Court held 
that one of these powers was the power to locate its own seat of 
government, change the same, and to appropriate its public money 
for such a purpose—these being essentially state powers and beyond 
the control of Congress. The grant of statehood was not revoked, 
however, because of breach of the condition. 


The Gordian Knot 


The doctrine of unconstitutional conditions is serviceable as a means 
of escape from the blind alleys created by decisions under the due 
process and equal protection clauses of the Fourteenth Amendment, 
and the due process clause of the Fifth Amendment, and the other 
constitutional provisions couched in vague general terms.'°? That 
every decision rendered under such broad and general language is a 
good permanent restriction upon governmental power is impossible. 


Amendment to the CoNsTITUTION is a slow process; correction 
through overruling and distinguishing is slow and uncertain. The 
most practical way still left open as an avenue of escape is the bar- 
gaining power. The use of some pressure to waive constitutional 
privileges seems to be no insuperable objection so long as that pres- 
sure merely assumes the form of withholding that which there is 
no obligation to grant.*°* So long as the surrender is made freely, 


99 34 Stat. 267, c. 3335 (1906). 


100 “The capital of said State shall temporarily be at the city of Guthrie, 
and shall not be changed therefrom previous to Anno Domini Nineteen Hun- 
dred and Thirteen, but said capital shall after said year be located by the 
electors of said State at an election to be provided for by the legislature; 
provided, however, that the legislature of said State, except as shall be neces- 
sary for the convenient transaction of the public business of said State at said 
capital, shall not appropriate any public moneys of the State for the erection 
ri for capital purposes during said period.” 34 Stat. 269, c. 3335 
( 

101 Act of Oklahoma, December 29, 1910. 


102 Merrill says: “If the Constitution stands in the way of the impositions 
of such a policy in invitum, it seems perfectly logical for the state to buy 
assent thereto and to utilize as payment whatever of value may be within its 
control.” 77 U. Pa. L. Rev. supra note 85. 

103 Mr. Justice Holmes in Power Mfg. Co. v. Saunders, 274 U. S. 490, 497, 
47 Sup. Ct. 664, 71 L. ed. 1161 (1926), said: “In order to enter into most 
of the relations of life people have to give up some of their constitutional 
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without undue pressure, the law regards it as proper. But isn’t the 
law apt to overlook the real subtlety of the duress of economic and 
social pressure? 

The conditions imposed by the federal aid laws can be classed as 
follows :*°* (1) Mandatory directions regarding the use to which the 
state is to put the donated funds and the methods advised; (2) Re- 
quirements that the states appropriate designated amounts to be used 
in connection with the moneys donated by the national government ; 
(3) Provisions concerning the administration of the acts, filing by 
the state of preliminary and periodical reports with federal officers. 

It is true that there are many social problems the solution to which 
can be and are blocked by judicial interpretation of broad constitu- 
tional language.*°* It has been wisely said that one does not burn a 
schooner to rid it of rats, and so, on one hand, purchase by the fed- 
eral ship of state of power to deal with the specific situation seems 
to be a more practical and rapid way out than repeal of an entire 
constitutional provi:ion. Hence many jurists fear the extension of 
the doctrine of unconstitutional conditions as foreshadowed by the 
Frost case. 

In tying the two theories: that of the federal grant in aid and 
that of unconstitutional conditions, what is the result? The accusa- 
tion that the power of the states is being encroached must be avoided 
and at the same time the doctrine of unconstitutional conditions must 
be complied with. For example, Congress passes a bill making a 
federal grant in aid of one million dollars per year for the rehabili- 
tation of lame ducks. But there is a condition attached to the accept- 
ance of this grant: the states must not agree not to give credit to 
the judicial proceedings of their sister states. The condition, ob- 
viously, is a flagrant violation of the Fourth Amendment and hence 
unconstitutional. The grant-in-aid is constitutional in and of itself, 
without this carbuncle of a condition which has been attached to it. 
Suppose the grant should go on—the growth of unconstitutionality 
having merely been amputated by the action of the state in not com- 
plying with it. 

This then certainly is an answer to the cry of “infringement on 
states’ rights because of conditions”—if the conditions are unconsti- 
tutional they can be breached at will. If a condition can be breached 
at will it is as nothing and hence no unconstitutional conditions can 
be held up as an invasion of states’ rights. Any grant unconstitu- 
tionally conditioned cannot be withdrawn, once granted, because of 
breach of the condition. 


rights. If a man makes a contract he gives up the constitutional right that 
previously he had to be free from the hamper that he puts upon himself.” 
104 See 8 Corn. L. Q. supra note 32; and (1931) 4 State Gov. supra note 15. 
105 See 77 U. or Pa. L. REv. supra note 85. 
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While socially and economically desirable the grant-in-aid as a 
virtue can become a vice if pushed too far. The use of the doctrine 
of unconstitutional conditions in conjunction with the grant-in-aid 
system will save it from unconstitutional encroachment on states’ 
rights; will preserve it as a weapon for social betterment and reform; 
and will at the same time save our face of constitutionality. 

Nancy Duvatt KENGLA. 


INcoME Tax RETuRNS OF HUSBAND AND WIFE 


Individual and Joint Returns 


The extent to which real taxable unity has been established by the 
joint-return privilege' whereby husband and wife may file their in- 
come tax returns separately or together still remains unsettled. Vary- 
ing interpretations have been given to these sections of the Revenue 
Act,? although the act as passed in 1918 has been modified only 
slightly since its passage.® 

A single person, or a married one not living with the other spouse, 
is allowed an $800 exemption; a husband and wife, living together, 
are allowed a $2,000 exemption.* The act treats the husband and 
wife as any other two individuals, for it permits either a joint return 
or individual returns. In permitting the former, it is said that 
Congress and the Bureau of Internal Revenue have recognized the 
family as an economic unit.® 


153 Stat. 27 (1939), 26 U. S. C. Supp. V. §51 (b) (1940) grants spouses 
the privilege of filing a joint return and so it seems that Congress recognizes 
in some measure the economic unity of the family. 

2U. S. Treas. Reg. 86, Art. 117-5; U.S. Treas. Reg. 94, Art. 117-5 clearly 
views the husband and wife as separate taxpayers. However in the absence of 
express statutory prohibition to contrary, in arriving at joint net income of 
husband and wife, both gross income and deductions of spouses must be aggre- 
gated and treated as the income and deductions of a single taxpayer. Janney v. 
Commissioner of Internal Revenue, 108 F. (2d) 564 (C. C. A. 3d, 1939), cert. 
granted, 310 U. S. 617, 60 Sup. Ct. 897, 84 L. ed. 1398 (1939). 

3 § 223, Rev. Act of 1918, 40 Stat. 1074 is now §51 (b) Internal Revenue 
Code. As first enacted it read: “That every individual having a net income 
for the taxable year of $1,000 or over if single or if married and not living 
with husband or wife, or of $2,000 or over if married and living with husband 
or wife, shall make under oath a return stating specifically the items of gross 
income and deductions and credits allowed by this title. If a husband and 
wife living together have an aggregate net income of $2,000 or over, each shall 
make such a return unless the income of each is included in a single joint 
return.” At present §51 (b) I. R. C., 53 Stat. 27 (1939), 26 U. S. C. Supp. V. 
§51 (b) provides that “In the case of a husband and wife living together the 
income of each (even though one has no gross income) may be included in a 
single return made by them jointly, in which case the tax shall be computed 
on the aggregate income, and the liability with respect to the tax shall be joint 
and several. 

4§51 (a) I. R. C., 54 Stat. 519 (1940). For a discussion of the Revenue 
Act of 1940, see Arthur H. Kent, The Revenue Act of 1940 (1940) 29 Cauir. 
L. Rev. 160. 

5 Supra note 1. 
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The problem of whether to file a joint or individual reports is a 
financial one. Due to the surtax, a husband and wife might use a 
joint report when one spouse has a net loss, and this loss may be 
deducted from the gain of the other. For example, “A” filed a joint 
report with a net income of $3,125.08 with an earned income deduc- 
tion of $312.50 and other deductions of $2,500 and $400. “B,” his 
wife, had a taxable income but claimed that she was entitled to a 
portion of the joint personal exemption. Upon examination, it was 
found that “A” was entitled to an additional $400 exemption. In 
that way only $2,012.58 of the joint personal exemption of $2,500 was 
needed to render his return non-taxable, and the remaining $487.42 
was allowable to the wife. Another advantage is found when the 
net taxable income is above $4,000. The following is an example of 
a joint and two individual reports filed for a husband and wife:* 


Separate 
Husband Wife 
$2,500.00 
none 


$2,500.00 
250.00 


Net income credit $2,250.00 


Normal 4% tax 90.00 
10% defense tax 9.00 


$99.00 
$197.12 


Net income 
husband 


Let personal exemption $7,200.00 
2,000.00 


$5,200.00 
Earned income credit 470 and 250 720.00 


Net income subject to normal tax $4,480.00 
Normal 4% tax 179.20 
Surtax at 4% on amount over $4,000 48.00 


Surtax and Normal tax $227.20 
10% Defense Tax 27.72 


Total tax paid by husband and wife $249.92 


6], T. 3332, P. H. 66,013, Vol. IV, 1940. 
7P. H. 17,016, Vol. II, 1941. 
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Thus, that by filing individual returns, this husband and wife can 
save $52.80. In the light of this tax avoidance, it is wise to exam- 
ine the decisions of the Board of Tax Appeals, the Circuit Courts 
of Appeal and the Supreme Court on income tax cases related to 
husband and wife. 


Cases Involving the Income Tax of the Husband and Wife 


One of the ways to avoid paying higher taxes is to sell property 
at a loss to another member of the family. The 1934 Internal Reve- 
nue Act prohibited the deduction of losses arising from the sale or 
exchange of property between members of the family. This law 
was the result of the Gummey v. Commissioner case,® which recog- 
nized the right of the husband and wife to file a joint return and to 
deduct the losses of one spouse from the gains of the other. In 1934, 
when the Van Vleck case came before the Board of Tax Appeals, 
they reversed the Gummey decision and said: *° 


We think that the provision of the Commissioner’s regulation 
that “where the income of each is included in a single return, 
the tax is computed on the aggregate income and all deductions 
and credits to which either is entitled shall be taken from the 
aggregate income,” is not to be construed as affecting the rule 
with respect to the bringing forward net losses. The income tax 
looks upon the husband and wife as separate taxpayers. (Italics 
supplied. ) 


(198. (a) (6), Rev. Act of 1934, 48 Stat. 691, 26 U. S. C. §24 (a) (6) 


926 B. T. A. 894 (1932). Petitioner and his wife had bought and sold sub- 
owt? identical securities within a thirty-day period. §118, Rev. Act of 


1928, 45 Stat. 826, 26 U. S. C. $118 (1934), provided. 


“(a) In the case of any loss claimed to have been sustained in any sale 
or other disposition of shares of stock or securities where it appears that 
within thirty days before or after the date of such sale or other disposition 
the taxpayer has acquired (otherwise than by bequest or inheritance) or has 
made a contract or option to acquire substantially identical property. . 


Petitioner deducted the loss upon a joint return, but the Commissioner en 
a deficiency assessment on the theory that “having elected to file a joint return, 
the petitioner and his wife became a single taxing entity, and as such the 
‘taxpayer’.” However the Board of Tax Appeals declined to follow this reason- 
ing and cited the Commissioner’s regulations (Art. 51-1 (b), ng 77 (1932) ; 
Art. 401, Reg. 62, 65, and 69 in support of their view. See also same section, 
1934 Act and Frank M. Arguimbau v. Commissioner of Internal Revenue, 37 
B. T. A. 161 (1938); Cf. Eliot W. Mitchell, 37 B. T. A. 161 (1938). 


Husband and wife filing a joint return are likewise treated as individual 
taxpayers for the deduction of losses sustained upon the sale of stocks. H. Denny 
Pierce v. Commissioner of Internal Revenue, 37 B. T. A. 225 (1938), aff’m in 
Pierce et al. v. Commissioner, F. (2d) 397 (C. C. A. 2d, 1938). Also a de- 
ductible loss may be suffered on a bona fide sale of stock to a wife. Comm. v. 
Brumder, Exec., 82 F. (2d) 944 (C. C. A. 7th, 1936). 


10 Charles E. Van Vleck v. Commissioner of Internal Revenue, 31 B. T. A. 
433 (1934). 
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This case was appealed to the United States Circuit Court, where 
the justices upheld the Board of Tax Appeals decision." 


Two important cases have arisen under the 1934 Act, the Pierce 
case in 1938 '* and the Janney case in 1939.** Both cases concerned 
the deductibility of one spouse’s stock transaction losses from the 
other spouse’s gains from the same source. In the Pierce case the 
joint return was made under the Revenue Act of 1932,'* which was 
identical with the Revenue Act of 1934 *° under which a joint return 
was made in the Janney case. The point involved was whether all 
deductions to which either is entitled shall be taken from their ag- 
gregate income.’® In these two cases the husband and wife wanted 
to be considered a single tax unit. The section in dispute limits 
the loss deductions from stock transactions to a maximum of the 
gains from such sales or exchanges.’7 The Commissioner of Internal 
Revenue argued that the limitation as permitted under this section 
was to be computed without regard to gains or losses of the other 
spouse.*® 


In the Pierce case the court upheld the Commissioner of Internal 
Revenue and did not allow the gains of one to offset the losses of 
the other, and thus considered the husband and wife as two individ- 
uals filing one income tax return.1® However, in the Janney case, 


11 Aff’d 80 F. (2d) 217 (C. C. A. 2d, 1935), cert. den. 298 U. S. 656, 56 
Sup. Ct. 676, 80 L. ed. 1382 (1936). 
12 Supra note 9. 
a! es v. Commissioner, 39 B. T. A. 240, 108 F. (2d) 564 (C. C. A. 3d, 
.. 


1451 (b) (2) Internal Revenue Act 1932 
1551 (b) (2) Internal Revenue Act 1934, 


16U, S. Treas. Reg. 77, Art. 381 (1932); U.S. Treas. Reg. 86, Art. 51-1 
(1934). 


17 Revenue Act of 1932, § 23 (r), 47 Stat. 183, Revenue Act of 1934, § 117 (d), 
26 U. S. C. A. §23, Historical Note (r) (1). 


18U. S. Treas. Reg. 86, Art. 117-5. In the application of § 117 a husband 
and wife regardless of whether a joint return or separate returns are made, 
are considered to be separate taxpayers. 


19 Piece v. Commissioner of Internal Revenue, 100 F. (2d) 397, 398 (C. C. A. 
2d, 1938) “. . . when they file a joint return . . . each is treated as a sepa- 
rate individual who can carry deductions into the joint return only in his or 
her own right.” This view was followed in first and fourth circuits: Sweet v. 
Commissioner of Internal Revenue, 102 F. (2d) 103 (C. C. A. Ist, 1939), 
Nelson v. Commissioner of Internal Revenue, 104 F. (2d) 521 (C. C. A. 4th, 
1939). Also notice dissent of Judge Learned Hand who points out in connec- 
tion with § 23 (r) (1), Rev. Act of 1932, supra note 16, that while a security 
loss may be “allowed” the individual taxpayer on a separate return only to the 
extent of such gains; it still remains a deduction although he cannot take 
advantage of it. When, however, a joint return is filed such losses are avail- 
able to offset the same gains of the other spouse and hence are allowable deduc- 
tions. (A more elaborate discussion of the same point is given by a writer in 
(1940) 35 Inuinors L. Rev. 321, 326 ff.) 


7 
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the husband and wife were considered as a unit, and the losses of 
one deductible from the gains of the other.?° 
Commissioner Helvering appealed the Janney case to the Supreme 
Court of the United States. The Court ruled against the Commis- 
sioner, saying : ** 
We are of the opinion that under the provision of the Act of 
1934 as joint returns of husband and wife, which embodied the 
policy set forth on substantially the same terms for many years, 
Congress intended to provide for a tax on the aggregate net 
income and that the losses of one spouse might be deducted from 
the gains of another. 


The Supreme Court based its decision on a previous statement by 
the Commissioner of Internal Revenue in which he said on Decem- 
ber 22, 1932: 2? 


The specific question presented is whether the loss sustained by 
the husband may be applied to offset the same amount of gain 
realized by the wife in rendering a joint income tax return for 
the year. In reply you are advised that, in case of a husband 
and wife living together who file a joint income tax return, the 
tax liability is computed by the aggregate income as provided 
by such section 51(b)(2) of the Revenue Act of 1932, and such 
joint return is treated as if it was the return of a single in- 
dividual. 


Therefore, in this recent decision, the Supreme Court has recognized 
that the family is a single tax unit. 

Other cases, before the Janney case, have involved the same 
problem, the deductibility of a loss sustained in a bona fide sale of 
stock to the other spouse. In the Uihlein case, it was held that since 
the sale of stock was a bona fide one, the loss was deductible.** This 
previous decision is in harmony with the Janney decision. 

When, however, a gift is involved, the problem becomes more 
complex. In the Fincke case** the husband paid a gift tax on the 
difference between the market value of the shares sold to his family 
and the market price, but credited himself with no capital gain. 
The Board of Tax Appeals held that in cases: 


where property has been transferred for a substantial considera- 
tion which is less than its market value that such transfers 


20 Supra note 13, 108 F. (2d) 564, 566, “. . . that in arriving at joint net 
income both gross income and deductions of the spouses must be aggregated 
and treated as the income and deductions of a single taxpayer.” 

219 U. S. Law Week 4062 (1940). 

22C. C. H., Vol. III, par. 6037, Ser. 1933. 

23 Joseph E. Uihlein v. Commissioner of Internal Revenue, 30 B. T. A. 399 
(1935), reviewed 31 B. T. A. 932 (1934). Husband and wife were treated as 
individuals for purposes of § 118, the “wash” sale provision. 

(193 _ Fincke v. Commissioner of Internal Revenue, 39 B. T. A. 510 
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constitute bona fide sales coupled with a gift to the extent of 
the excess of the market value of the property over the selling 
price. . . . His action in reporting in gifts the value of the 
stock in excess of the purchase price received by him is not in 
question, but it is interesting to note that action on his part 
is in accordance with the laws and regulations.*° 


This decision was somewhat modified by the recent case of Hel- 
vering v. Horst.*° The money collected on interest coupons detached 
from the bonds and transferred prior to the date of maturity as gifts 
were declared taxable under the income tax law. The Court said: ** 


Although the donor here, by the transfer of the coupons, has 
precluded any possibility of his collecting them himself, he has 
nevertheless, by this act, procured payment of interest, as a 
valuable gift to a member ot his family. Such a use of economic 
gain . . . would seem to be the enjoyment of the income whether 
the satisfaction is the purchase of goods at the corner grocery, 
the payment of his debts there, or such non-material satisfactions 
as may result from the payment of a campaign or community 
chest contribution, or a gift to his favorite son. 


A similar case was that of Helvering v. Eubank.** Here the Su- 
preme Court held that insurance-renewal commissions of the husband 
assigned to the wife, were taxable under the husband’s income. The 
Eubank decision, the Horst decision and the Janney decision reaf- 
firmed the family as an individual tax unit.*® 


25 Supra n. 24 at 516. Fincke’s position was upheld as the Board of Tax 
Appeals concluded that he realized no profit from the transaction. Regulations 
refer to: Revenue Act of 1932, Regulation 79, § 503. Following this decision, 
the Treasury revoked an office ruling (I. T. 3335, 1939-2 Cum. Bull. No. 47 
(Nov. 20, 1939) which revoked I. T. 2681, XII-1 Cum. Bull. 93 (1933). 
Whereby the profit from the number of shares that the purchase price would 
have equalled at the then market value, would have been taxed as capital gain 
to the transferor. 


2661 Sup. Ct. 144 (U. S. 1940). Case is noted in (1940) 39 Micn. L. R. 
495. For opposing viewpoint see dissent of Justice Sutherland, concurred in 
by Justices Van Devanter, McReynolds, and Butler in Burnet v. Wells, 289 
U. S. 670, 683, 53 Sup. Ct. 761, 77 L. ed. 1439 (U. S. 1933). 

27 Supra note 26. 

2861 Sup. Ct. 144, 85 L. ed. (adv. op.) 99 (U. S. 1940). Justice McReynolds’ 
dissent in both Helvering v. Horst and Helvering vy. Eubank was concurred in 
by Chief Justice Hughes and Justice Roberts. In Rosenwald v. Commissioner, 
33 F. (2d) 423 (C. C. A. 7th, 1939), Court held an assignment of future 
dividends did not relieve assignor from including them in his taxable income, 
inasmuch as dividends were not in existence and gift was therefore not com- 
plete at time of the assignment. 

29 Married persons not only have a joint return alternative but receive addi- 
tional personal exemptions: 53 Stat. 17 (1939), 26 U. S. C. Supp. V, §25 (b) 
(1) (1940). According to Preliminary Report of Subcommittee of Committee 
on Ways and Means, 73d Congress, 2d Session, p. 4, the difference in treat- 
ment. Cf. Judge Garrecht’s opinion in Cole, Exec. v. Commissioner of Internal 
Revenue, 81 F. (2d) 485 (C. C. A. 9th, 1935). Due to their individual identity 
in relations other than the joint return, husband and wife can avoid losses 
through the gift provision in the statutes. 53 Stat. 10 (1939), 26 U. S. C. 
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Other cases involving the gift article of the Internal Revenue Act 
have been brought before the courts. This section permitted as 
charitable gifts 15 per cent of the individual’s taxpayer’s net income 
computed before the contributions are deducted.*° In the Taft de- 
cision, the Board of Tax Appeals ruled that the 15 per cent may 
not be taken from the total aggregate income of the joint report, but 
must be taken from each individual.*t Thus, in a case where the 
aggregate net income was $83,682.99 of which only $12.10 is trace- 
able to the wife, she is permitted to contribute in her name only 
$1.81. When the case came before the Supreme Court, the Court 
decided that a husband and wife filing a joint report under section 
51(b) of the 1934 Revenue Act, may compute the 15 per cent limi- 
tation on charitable deductions on the aggregate net income.*? This 
decision of the Supreme Court also recognized the family as a single 
taxable unit. 


Other cases have upheld the individuality of the husband and 
wife in filing an income tax return. A deduction from the income 
of the husband, of a bad debt sustained in a transaction with his 
wife is permitted even if they file a joint income tax return.** In 
another case the husband filing an income tax return did not include 
his wife’s income for the taxable year in his joint return. The 
Board ruled that his wife had to pay the tax and the penalty pro- 
vided by the statute in cases where a taxpayer failed to file a return. 


Supp. V, §22 (b) (3) (1940); 53 Stat. 40 (1930), 26 U. S. C. Supp. V, 
§113 (a) (2) (1940). To some extent the gift tax provided in 53 Stat. 144 
(1939), 26 U. S. C. Supp. V, § 1000 (1940) may check this tendency. Also 
by means of 53 Stat. 51 (1939) 26 U. S. C. Supp. V, §117 (a) (5) (1940) 
and 53 Stat. 52 (1939), 26 U. S. C. Supp. V, §117 (d) (1940) spouses can 
avoid short-term capital losses to the extent of short-term capital gains. 


30 Revenue Act of 1934, §117 (d), 48 Stat. 715, 26 U. S. C. §118 (a). 
Cf. this wording with that in 53 Stat. 12 (1939) §23 (O) I. R. C., 26 U. S.C. 
§ 23 (e), which limits the amount deductible due to capital losses. 


31 Taft v. Commissioner of Internal Revenue, 40 B. T. A. 229 (1939), 
82U. S. Law Week, Vol. 9, No. 24, December 10, 1940, p. 4063. 


33 Elizabeth N. C. Hetherington v. Commissioner of Internal Revenue, 20 
B. T. A. 806 (1930). 


34 Joseph Carroro v. Commissioner of Internal Revenue, 29 B. T. A. 646 
(1933). Here wife was in dilemma of agreeing that the return filed by the 
husband was with her consent, or conceding that she had filed no return, in 
which event the Statute of Limitations was open. Both husband and wife may 
be held liable for a grand penalty, even though the income of one of them 
is correctly reflected in a joint return filed. U. S. v. Hammerstein, 20 F. Supp. 
744 (S. D. N. Y. 1937) held assessment against husband does not toll the 
Statute of Limitations on wife’s liability for deficiency on joint return. Rey- 
nolds, Jr. et ux. v. Glenn, 353-A C. C. H. par. 9415 (W. D. Ky., 1935) held 
that notice of deficiency sent to husband is not notice to the wife. Ethel Weis- 
ser v. Commissioner of Internal Revenue, 32 B. T. A. 755 (1935) held husband 
and wife are separate persons for purposes of appeal. 





EDITORIAL NOTES 
The Unity of the Family 


The problem of taxing the income of a husband and wife is cen- 
tered about the definition of the family and what the consequences 
of marriage shall be, and it has made the marital relationship the 
factual for much income tax litigation. Whether in marriage there 
is an economic unity of the spouses or whether they remain separate 
economic units is important from the revenue angle. Should the 
income of each spouse be determined separately and then combined 
with the other’s total to find the aggregate income, or should the 
gains and losses of both be treated as the income of one taxpaying 
unit? 

There is no uniformity of opinion on this question.*® Also as has 
been pointed out by other writers, one must differentiate between 
statutory and constitutional aspects, as what the statute provides is 
one thing and what the statute may or can provide under the Con- 
stitution is another thing.** Many laws recognize the individual 
rights of the woman; for example the woman today is permitted to 
vote and to hold office.** She has the power to own separate prop- 
erty,** and the advent of woman’s rights in the laws of the states 
has practically divorced a woman’s property and income from the 
control of her husband although he may enjoy benefits from them.*® 
Transfers of property, by gift or otherwise, between husband and 
wife are allowed,*? and husband and wife may contract with one 
another,** and may in some jurisdictions become partners.‘* Al- 


35 Cole, Exec. v. Comm., 81 F. (2d) 485 (C. C. A. 9th, 1935), rev’g 29 
B. T. A. 602. This case involved the question of the respective liabilities oi 
husband and wife for income tax,—whether such liability is several, or joint 
and several. Two judges concurring in a majority result were unable to agree 
upon an opinion, and the 3d judge sitting, dissented. Case was followed in 
Ella T. Flaherty, Exec., 35 B. A. 1131 (1937). 

36 Paul and Havens, Wee and Wife under the Income Tax (1936) 5 
Brooktyn L. Rev. 241; Income Taxation of Husband and Wife (1940) 49 
Yate Law Journat 1279. 

37 United States Constitution, Art. XIX, § A. 

38 Anna E. Riley v. Commissioner of Internal Revenue, 29 B. T. A. 160, 
appeal dismissed on motion of petitioner, 70 F. (2d) 1013 (C. C. A. Ist, 1934). 

39 Hoeper v. Tax Commission, 284 U. S. 206, 52 Sup. Ct. 120, 76 L. ed. 248 
(1931), noted in (1932) 30 Micu. L. R. 810, 811. 

40 Andrew J. Peters, 28 B. T. A. 976, 979, petition for review dismissed 69 
F. (2d) 999 (C. C. A. Ist, 1934). 

41 Comm. v. Hale, 67 F. (2d) 261 (C. C. A. Ist, 1933) Massachusetts case 
which discusses the right of wife to make contracts with her husband; Wil- 
liam M. Fleitmann, 22 B. T. A. 1291, aff'd 65 F. (2d) 176 (App. D. C. 1933); 
cert. den. 290 U. S. 638, 54 Sup. Ct. 66, 78 L. ed. 555 (1933), discusses the 
New York law. But, cf. Beatrice Mann, B. T. A. Memo. Op., Dkt. 77825, 
Dec. 6, 1938 in a transaction where a wife relinquished certain stock to her 
husband, it was held to constitute not a sale but a marital settlement. 

42 John T. Newell v. Commissioner of Internal Revenue, 17 B. T. A. 93 
(1929) (Pennsylvania petitioner) ; E. C. Wilson v. Commissioner of Internal 
Revenue, 11 B. T. A. 963 (1928) (California petitioner); R. C. McKnight 
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Other cases involving the gift article of the Internal Revenue Act 
have been brought before the courts. This section permitted as 
charitable gifts 15 per cent of the individual’s taxpayer’s net income 
computed before the contributions are deducted.*® In the Taft de- 
cision, the Board of Tax Appeals ruled that the 15 per cent may 
not be taken from the total aggregate income of the joint report, but 
must be taken from each individual.** Thus, in a case where the 
aggregate net income was $83,682.99 of which only $12.10 is trace- 
able to the wife, she is permitted to contribute in her name only 
$1.81. When the case came before the Supreme Court, the Court 
decided that a husband and wife filing a joint report under section 
51(b) of the 1934 Revenue Act, may compute the 15 per cent limi- 
tation on charitable deductions on the aggregate net income.*? This 
decision of the Supreme Court also recognized the family as a single 
taxable unit. 


Other cases have upheld the individuality of the husband and 
wife in filing an income tax return. A deduction from the income 
of the husband, of a bad debt sustained in a transaction with his 
wife is permitted even if they file a joint income tax return.** In 
another case the husband filing an income tax return did not include 
his wife’s income for the taxable year in his joint return. The 
Board ruled that his wife had to pay the tax and the penalty pro- 
vided by the statute in cases where a taxpayer failed to file a return.** 


Supp. V, §22 (b) (3) (1940); 53 Stat. 40 (1930), 26 U. S. C. Supp. V, 
§113 (a) (2) (1940). To some extent the gift tax provided in 53 Stat. 144 
(1939), 26 U. S. C. Supp. V, § 1000 (1940) may check this tendency. Also 
by means of 53 Stat. 51 (1939) 26 U. S. C. Supp. V, §117 (a) (5) (1940) 
and 53 Stat. 52 (1939), 26 U. S. C. Supp. V, §117 (d) (1940) spouses can 
avoid short-term capital losses to the extent of short-term capital gains. 


30 Revenue Act of 1934, §117 (d), 48 Stat. 715, 26 U. S. C. §118 (a). 
Cf. this wording with that in 53 Stat. 12 (1939) §23 (O) I. R. C.,, 26 U. S.C. 
§ 23 (e), which limits the amount deductible due to capital losses. 


31 Taft v. Commissioner of Internal Revenue, 40 B. T. A. 229 (1939), 
82 U. S. Law Week, Vol. 9, No. 24, December 10, 1940, p. 4063. 
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B. T. A. 806 (1930). 
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though her individuality is recognized, her marital status must be 
examined more closely. Marriage contemplates economic unity.** 
Does this economic unity apply to the holding of property, receiving 
the benefits therefrom and receiving money from other sources? 


This problem is one of community versus non-community interests. 
In some states** where the family is recognized as a unit, the money, 
property and other gains or losses of the family may be shared by 
both in the filing of their income tax return.*® In others, this is 
not recognized, and the husband and wife, not losing their individual 
identity, may not share their gains or losses in the filing of their 
income tax return. An agreement between a husband and wife, who 
were residents of a non-community state, to treat all their property 
as held in community, was ineffective.“ Another state, Washington, 
recognized the community principle, i.e., that a husband and wife 
are permitted to include in their income tax report property which 
is held in a non-community state, as community property.*? 


To settle this problem of joint income tax returns, it is necessary 
to settle the problem of whether unity is created by marriage. 
Blackstone is quoted as having said: *® 


By marriage the husband and wife are one person in law; that 
is, the very being or legal existence of the woman is suspended 
during marriage, or at least is incorporated and consolidated 
into that of the husband, under whose wing, protection and cover 
she performs everything, and, therefore, is called a feme covert. 


v. Commissioner of Internal Revenue, 13 B. T. A. 885 (1928); (Ohio peti- 
tioner); N. H. Hazlewood v. Commissioner of Internal Revenue, 29 B. T. A. 
595 (1933) (Virginia petitioner) ; Burnet v. Leininger, 285 U. S. 136, 52 Sup. 
Ct. 345, 76 L. ed. 665 (1932) MERTENS, THe Law oF FEDERAL INCOME TAXA- 
TION, (1939 Supp.) § 53.42. 


43 L. F. Sunlin v. Commissioner of Internal Revenue, 6 B. T. A.-1232, (1927). 


44 These states are: Arizona, Idaho, Louisiana, Nevada, New Mexico, Texas, 
California, and Washington. See MaGILLt, TAXABLE INCOME, p. 268 (1936); 
Paut & MertTENS, (1934 and 1939 Supp.), LAw or FEDERAL INCOME TAXATION, 
§ 16.01 et seq.; J. Emmett Sebree, Federal Taxation of Community Property 
(1934) 12 Tex. L. Rev. 273 


45 The importance of this may be realized through an illustration. Consider 
two families, one living in New York and the other in California; now suppose 
that in each case the husband earns $50,000 per year and that is the only source 
of income. The family in New York will pay approximately $3,400 more tax 
than the family living in California. It is submitted that there is no good 
reason why the federal income tax should depend upon where the family lives, 
yet such is the case. 


( 46 Clark G. Black v. Commissioner of Internal Revenue, 39 B. T. A. 1068 
1939). 


47 Fred W. Leadbetter v. Commissioner of Internal Revenue, 39 B. T. A. 
629 (1939). 


48 Hoker v. Boggs, 63 Ill. 161 (1872). 
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Another court decision supporting this viewpoint is that found in 
Deitzman v. Mullin: * 


At common law the husband and wife are treated as one person. 
Marriage operates as a suspension, in most respects, of the legal 
existence of the latter. All the disabilities of married women 
spring from the supposed unity of husband and wife. 


Whether the husband and wife should be considered as one or two 
depends also upon the relationship found in the law concerning the 
solemnization of marriage. Is the marriage contract between just 
the husband and wife, or is the state a third party of that contract? 
Here too, there are opposing viewpoints.*° 


Constitutionality of the Family as a Unit 


Whether the family can be considered a unit is a constitutional 
problem. The State of Wisconsin attempted to tax a husband for the 
combined total of his own and his wife’s income. The Supreme 
Court of the United States in the majority opinion delivered by Mr. 
Justice Roberts said: ** 


At common law the wife’s property, owned at the date of mar- 
riage or in any manner acquired thereafter, is the property of 
her husband. . . . Were the status of a married woman in 
Wisconsin that which she had under common law, the statutory 
attribution of her income to her husband for income tax would, 
no doubt, be justifiable. But her spouse’s ownership and con- 
trol over her property has been abolished by the law of the state. 


Mr. Justice Roberts continued in the Hoeper decision, saying that 
this law was an attempt to measure the tax on one person’s property 
or income by reference to the property or income of another. How- 
ever, when two spouses live together they usually get the benefits of 
the combined income without inquiry as to the source. Mr. Justice 
Holmes delivering the dissenting opinion said : *? 


This case cannot be disposed of as an attempt to take one’s 
property to pay another person’s debts. The statutes . 

must be viewed against a background of the earlier rules that 
husband and wife are one, and that one the husband; for that 
as the husband took his wife’s chattel he was liable for her debts. 
They formed a system with the echoes of different momenets, 


4957 S. W. 247, 248. Also Hoeper v. Tax Commissioner supra note 39, 
in the dissenting of opinion Justice Holmes said the earlier rule was that “hus- 
band and wife are one, and that one the husband.” 

50 Trammell v. Vaughan, 158 Mo. 214, 59 S. W. 79 (1900), Commonwealth 
v. Whaley, 69 Ky. 266, and Fearon v. Treanor, 272 N. Y. 268, 5 N. E. (2d) 
816 (1936) as opposed to Caujolle v. Ferrie, 26 Barb. 177 (N. Y. 1857) and 
Riddle v. Riddle, 26 Utah 268, 72 Pac. 1081 (1903). 

51 Supra note 39 at 214. 

52 Td, at 219, 220. 
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none of which is entitled to prevail over the other. . . . So far 
as the Constitution of the United States is concerned the legis- 
lative was the power to determine what the consequence of mar- 
riage shall be, and as it may provide that the husband shall or 
shall not have certain rights in his wife’s property and shall or 
shall not be liable for his wife’s debts, it may enact that he shall 
be liable for taxes on an income that in every probability will 
make his life easier and help to pay his bills. Taxation may 
consider not only the command but actual enjoyment of the 
property taxed. 


Mr. Justice Holmes objected to the majority’s opinion because he 
felt that it encouraged tax evasion. In an earlier case, he and the 
Court decided that an agreement and contract between the husband 
and wife to divide equally all the money of the family and file sepa- 
rate income tax returns was not legal.** 

In the Hoeper case, the majority did not recognize the unity of 
the family®* in the person of the husband for tax purposes. In the 
Janney, the Horst and Eubank decisions, however, the Court did 
recognize the unity of the family in the economic sphere in the form 
of the husband and wife. The adherence to the idea of separate hus- 
band and wife in a family is a severe handicap from the revenue 
standpoint.*> Unless the family is taxed as a unit, there can be tax 
avoidance, either by a sale between the husband and wife, or a gift 
of property or the establishment of a trust for the benefit of one 
spouse by the other.°® An attempt has been made to eliminate the 
latter in the 1932 Revenue Act and later in the 1934 Revenue Act 
by stricter regulations concerning gifts. This however, has not re- 
sulted in any considerable decrease of tax avoidance. 

The Hoeper case involved a state law. If a state cannot tax one 
spouse with respect to the combined income of the two spouses, can 
the federal government do it? Up to now this problem has been 
left to the individual states, but it is now imperative that the federal 


53 Lucas, Commissioner of Internal Revenue v. Earl, 281 U. S. 111, 50 Sup. 
Ct. 241, 74 L. ed. 731 (1930). 


54 Clifford v. Helvering, 309 U. S. 331, 60 Sup. Ct. 554, 84 L. ed. 788. In 
this case the Supreme Court of the United States has had recent occasion to 
discuss the economic unity of the family. The majority of the Court said “And 
where the grantor is the trustee and the beneficiaries are members of the 
family group, special scrutiny of the arrangement is necessary, lest what is in 
-reality but one economic unit, be multiplied by two or more devices which 
— under estate laws, are not conclusive so far as §22 (a) is con- 
cerned. 

55 —_ & Mertens, Law or Feperat INcoME Taxation, Vol. 5, § 53.36 
at p. : 

56 William C. Warren, The Reduction of Income Taxes Through the Use of 
Trusts (1936) 34 Micn. L. Rev. 809; George E. Ray, The Income Tax on 
Short Term Irrevocable Trusts (1940) 53 Harv. L. Rev. 1322. Also see Clif- 
ford v. Helvering, supra note 53. 





EDITORIAL NOTES 103 


government should have the power to fix that liability. The taxing 
of the family as a unit would affect only those in the higher surtax 
brackets.°* If the liability is placed upon one spouse or if the lia- 
bility is shared by both, and the family is recognized as a single tax- 
able unit, the revenue return would be increased. The latter plan 
is followed in Canada where the levy is determined on the basis of 
the combined income and each spouse pays in proportion to the 
whole.*® 

If the family is declared a single tax unit, the problem of liability 
that arose in the Hoeper case would be settled, for it would not matter 
whether the property was that of the husband or that of the wife. 
In the 1917 Revenue Act a partnership was taxed as a single unit ; 
the same could be true for the family. In the Hecht decision, the 
Court declared that a group of individuals bound together by a trust 
instrument are taxed together upon the income arising out of that 
relationship.®® Is this not also true of the family? If the family 
were established as a single taxable unit, there would be less “mud- 
dling through” the problem of income tax, less tax avoidance,® and 
greater revenue for the Federal Treasury. 


Conclusion 


The problem of whether the family is a unit or two individuals is 


an important one to the government in its attempt to raise revenue. 
The importance of the theory behind the joint return becomes ap- 
parent when we consider the credits earned from income from gov- 
ernment bonds and from “earned income.” Regulations exempt 
from surtaxes “the interest on an aggregate of not exceeding $5,000 
principal amount of these obligations.” ** If the principle that the 
family is a unit is followed, as it was decided in the Janney case, 
then there can be only one deduction of $5,000. If on the other 
hand, there are two distinct individuals in the joint income tax return, 


57 Preliminary Statement on Economic Resources of Families and Com- 
munities presented by the Report Committee for Discussion at Conference 
Sessions, at the White House Conference on Children in a Democracy, Jan. 
18, 20, 1940, p. 5 et seq. points out that unification of husband and wife would 
have no effect on the large percentage of American families which pay an 
income tax. 

58 Canadian Income Tax Act, 1926, 16 & 17 Geo. V, c. 10, §7. 

59 Hecht et al. Trustees v. Malley, Former Collector of Internal Revenue, 
265 U. S. 144, 44 Sup. Ct. 462, 68 L. ed. 949, (1924). 

60 For a good discussion of income tax avoidance see article by Harry J. 
Rudick in (1940) 7 Law anp CoNTEMPORARY Pros_EMs 243. As this author 
points out, if the Treasury Department almost never fails to interpret the law 
literally if such interpretation produces tax, even if injustice results. See I. 
T. 3334, 1939 Int. Rev. Bull. 45 p. 5. Footnote 5 of the article points out 
eleven interesting methods proposed by Americans in their game of techni- 
calities to reduce personal income tax. 

61U. S. Treas. Reg. 101, Art. 22b (4)-41. 
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as it was decided in the Pierce case, then there would be a deduction 
of $10,000. The Treasury Regulations permit each individual to 
deduct an earned income credit from his net income although the 
two have filed a joint report.** This is contrary to the idea that 
the family is a single economic and taxable unit. 

The family unit seems to be a logical subject and one used in 
other countries, such as Great Britain where husband and wife are 
taxed on their combined income. Regardless of whether the family 
income comes entirely from the husband or comes from husband and 
wife, the family unit spend approximately the same sum on food, 
clothing, rent, maintenance of the children, etc. If the federal statute 
required a joint return by husband and wife, each one to pay a 
rateable part of the tax proportionate to his share of the income, it 
would eliminate the discrepancy between families where the husband 
is the sole wage earner and where the wife contributes, and it would 
also nullify the advantages now held by residents of the community 
property states. As the constitutionality, rather than the desirabil- 
ity of such a statute has been questioned, it may be pointed out that 
the desired result may be achieved in another way, i.e., induce the 
filing of spouses of joint returns by making it to their economic ad- 
vantage to do so.® HELEN E. CREIGHTON. 


RECENT LEGISLATIVE ATTEMPTS TO CURB SUBVERSIVE 
ACTIVITIES IN THE UNITED STATES 


The story of the American people is a story of a struggle for 
freedom. On the 15th of December of this year, 1941, we will cele- 
brate the 150th anniversary of the adoption of our Bill of Rights, in 
which we, the American people, are guaranteed three vital freedoms: 
freedom of speech, freedom of the press, and freedom to worship God 
according to the dictates of our individual consciences. The strug- 
gle for freedom did not end on December 15, 1791; it has always 
been with us and will continue to be so. 

The struggle is not over the question, shall we be free, but rather 
over the question, how free? As free as the air we breathe? So free 
that an individual must starve before the outstretched hand of gov- 
ernment dare interfere with his individual affairs to the extent of 


62]. T. 2875, 53 Stat. 17, 1939, XIV-1 Cum. Bul. 81, (1935). 


63 See Gutkin and Lesnik, Espousing Spouses for Taxation Purposes (1940) 
18 Tax MaGaziNneE 731, especially 735 et seq. In this article these able counsel 
have proposed amendments to the 1940 Internal Revenue Code which would 
make it economically expedient for husband and wife to file joint returns. 
Further they have worked out practical examples to show the effectiveness of 
such a scheme in practice. 
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feeding him? And more vital today, so free that an individual may 
seek to overthrow by means of force and violence the very govern- 
ment which guarantees him his freedom? 

It is the intention of this article to convey to the reader a brief 
picture of the people’s struggle, through due legislative process, to 
guard themselves against those whose warped concept of freedom 
includes a fancied right to plot the overthrow of the people’s govern- 
ment by means of force or violence. 


Congressional Investigations 


I. The McCormack Committee. As early as 1934 Congress took 
a half-hearted interest in the subject of subversive activities which 
manifested itself in the passage, on March 20, 1934, of a resolution,’ 
introduced by Mr. Dickstein, creating a special committee to inves- 
tigate un-American activities. Mr. McCormack was appointed chair- 
man of this committee which is commonly referred to as the “McCor- 
mack Committee.” 


The McCormack Committee held extensive hearings? and as a 
result of its efforts two additional statutes were placed on the books.® 
The interest of Congress appeared to have waned, however, for in 
January of 1935, a resolution* to continue the existence of the com- 
mittee was voted down in the House, and the McCormack Commit- 
tee quietly passed out of existence. 


II. The Dies Committee. Nearly a year and a half after the dis- 
continuance of the McCormack Committee, the House on May 26, 
1938, passed a resolution® creating a second committee to investigate 
un-American activities which has come to be known as the Dies 
Committee. The continuance of this committee was approved by 
both the 76th® and the 77th? Congress. The extensive activities of 
this committee*® have received sufficient public attention to dispense 
with a detailed discussion of its work herein. 


1H. Res. 198, 73d Cong., 2d Sess. (1934). 

2H. Rep. 153, 74th Cong., Ist Sess. (1935); Investigation of Nazi propa- 
ganda activities, Special Committee on Un-American Activities, House of Rep- 
resentatives, Hearings No. 73-Calif-2, No. 73-NY-7, No. 73-NY-12, No. 73- 
NY-18, No. 73-DC-6 (1934). 

352 Stat. 631 (1938), as amended by 53 Stat. 1244 (1939), 22 U. S. C. 
oa)" § 233 (a) to (g) (1939). Pwustic, No. 670, 76th Cong., 3d Sess. 
(1940). 

4H. Res. 19, 74th Cong., Ist Sess. (1935). 

5H. Res. 282, 75th Cong., 2d Sess. (1938). 

6H. Res. 26, 76th Cong., Ist Sess. (1939). 

7H. Res. 90, 77th Cong., Ist Sess. (1941). 

8 HEARINGS BEFORE SPECIAL COMMITTEE ON UN-AMERICAN ActTiviTIES, House 
of Representatives, Vol. 1, at Washington, D. C. (1938); Vol. 2, at New York, 
N. Y., Washington, D. C., and Detroit, Mich. (1938); Vol. 4, and Supplement, 
at Washington, D. C. (1938); Vols. 5, 6, 7, 8, 9, 10 and 11, at Washington, 
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Congressional investigating committees undoubtedly have a definite 
and useful place in the legislative scheme, but it is felt that they should 
be constantly mindful of the fact that the primary purpose for their 
existence is the task of introducing corrective legislation where 
needed, to frankly so state. The present committee investigating un- 
American activities has continued through three Congresses; yet it 
has caused the passage of only one measure, the Voorhis Act (dis- 
cussed later herein), and the effectiveness of this act is still doubtful. 
Such committees are by no means a court and under our concept of 
the American judicial process, they should be very cautious in pub- 
licly condemning individuals without trial, for in so doing they pro- 
mote the very un-Americanisms that they are supposed to combat. 


Legislation 


In striking contrast to the rapid strides which have been made in 
the investigation and exposé of various subversive groups and activi- 
ties in the United States, the legislative efforts to combat the “enemies 
from within” have progressed at a more leisurely rate. During the 
76th Congress a respectable quantity of legislation was introduced by 
members of both Houses for the purpose of curbing subversive activ- 
ities, and, as is usual in such matters, relatively little of it was enacted 
into law. The successful attempts of the members of the 76th Con- 
gress fall into main groups; namely, the control of aliens and the 
control of federal funds. This is not unusual for the power of Con- 
gress over aliens and federal funds is more supreme than in any other 
fields. A third category in which little success has been made con- 
sists of legislation attempting to deal directly with subversive groups, 
independently of the Congressional power over aliens and funds. 

Interspersed throughout the remainder of this article are discus- 
sions of pending legislation and legislation which failed of passage 
in the last Congress. Where such discussions appear it is desired to 
indicate a legislative trend, or to forecast possible future acts. 


Another general principle to be kept in mind in considering the 
material discussed herein is that the mere passage of an act does 
not ipso facto remedy the evil; there is still the all important feature 
of enforcement of the law. In a few instances problems of enforce- 
ment are discussed, but in general, no comprehensive treatment of 
law enforcement problems has been attempted herein. The real spy 
or saboteur is not deterred by the passage of laws. The laws are 
only the necessary vehicles to enable the law enforcement agencies to 
protect our American way of life. 


D. C. (1939); Vol. 12, at Washington, D. C. (1940); Appendix Part I (Red 
Papers) (1941); Appendix Part II (White Papers) (1941). 
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Part I. Control Over Aliens 
Deportation 


A. Unsuccessful Bills in the 76th Congress. A glance at the short 
titles? of some of the measures introduced to effect the deportation 
of certain aliens is interesting in that it reveals the extent to which 
some of the members of Congress were willing to go in the matter 
of alien control. Most of these bills received no action from the 
Immigration committees to which they were referred. 


The extent to which some of these bills go might seem somewhat 
shocking, unless viewed in the light of the congressional power over 
aliens. Decisions on this matter indicate that Congress is under no 
limitations in prescribing the conditions under which aliens may 
enter the country and the grounds upon which they can be deported. 
Except for treaty provisions between the United States and other 
powers, the alien’s sole remedy is the writ of habeas corpus to protect 
him from unlawful detention. Congress would be fully within its 
rights if it passed an act stating that only blue-eyed aliens, five feet 
and eight inches tall, would be admissible to the United States, and 


®H. R. 4006—to diminish un-American activities by deporting aliens guilty 
of them—introduced by Mr. Boland on February 9, 1939—referred to the Com- 
mittee on Immigration and Naturalization—died in committee. 


H. R. 4860—to amend existing law so as to provide for the exclusion and 
deportation of aliens who advocate the making of any changes in the American 
form of government—introduced by Mr. Dempsey on March 8, 1939—referred 
to the Committee on Immigration and Naturalization—favorable report, March 
21, 1939 (H. Rep. 259)—passed House on March 23, 1939—referred to Senate 
Committee on Immigration—reported out May 27, 1940 (S. Rep. 1684)—no 
action taken by Senate. 

H. R. 5454—to provide for cancellation of citizenship and deportation in the 
case of certain naturalized citizens of the U. S. because of the advocacy of 
political doctrines subversive of the best interest of the U. S.—introduced by 
Mr. Flaherty on March 30, 1939—referred to the Committee on Immigration 
and Naturalization—died in committee. 

H. R. 8310—to authorize the deportation of any alien who, while in the U. S., 
is, or has been, by his words or act, sympathetic with, associated with or affili- 
ated with, or sought the support of Communists in the U. S. or elsewhere— 
introduced by Mr. Leland M. Ford on February 5, 1940—referred to the Com- 
mittee on Immigration and Naturalization—died in committee. 

H. R. 9881—to restrict the use of arms and other implements of war by 
aliens—introduced by Mr. Hawks on May 24, 1940—referred to the Committee 
on the Judiciary—died in committee. 

S. 1941—to amend existing law so as to provide for the exclusion and de- 
portation of aliens who advocate making any changes in the American form 
of government—introduced by Mr. Connally on March 27, 1939—referred to 
the Committee on Immigration—died in committee. 

S. 1979—to provide for the deportation of aliens inimical to the public in- 
terest—introduced by Mr. Reynolds on March 28, 1939—referred to the Com- 
mittee on Immigration—died in committee. 

S. 4038—to restrict the use of arms and other implements of war by aliens— 


introduced by Mr. Bridges on May 24, 1940—referred to the Committee on 
Immigration—died in committee. 
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that they would be entitled to remain only if they dyed their hair 
red.*° 


B. Bills Pending in the 77th Congress. Inasmuch as the Dies 
Committee on January 3, 1941 recommended “The enactment of 
legislation to bring about the immediate mandatory deportation of 
alien spies and saboteurs.” *! the movement in this direction may be 
more successful during the present Congress. Numerous bills have 
been introduced to deport aliens on an assortment of grounds.’* 

However, the stumbling block in the past for legislation of this 
character has been the fact that it would in most cases be relatively 
ineffectual since in many instances the country to which the spy or 


10 Navigazione Libera Triestina v. U. S., 36 F. (2d) 631 (C. C. A. 9th, 
1929); Lai To Hong v. Ebey, 25 F. (2d) 714 (C. C. A. 7th, 1928); Felich v. 
Meier, 23 F. (2d) 185 (C. C. A. 8th, 1927); Ex Parte Goon Dip, 1 F. (2d) 
811 (W. D. Wash. 1924); Chung Yim v. U. S., 78 F. (2d) 43 (C. C. A. 
8th, 1935), cert. den. 56 Sup. Ct. 150 (1935); Nicoli v. Briggs, 83 F. (2d) 
375 (C. C. A. 10th, 1936); In re Giacobbi, 32 F. Supp. 508, (N. D. N. Y. 
1939), aff'd U. S. ex rel. Giacobbi v. Fluckey, 111 F. (2d) 297 (C. C. A. 
2d, 1940). 

11H. Rep. 1, 77th Cong., Ist Sess. at 23 (1941). 


12H. R. 1001—to provide for deportation of aliens who do not make declara- 
tion of intention to become citizens within six months after becoming eligible 
to make such declaration—introduced by Mr. Randolph on January 3, 1941— 
referred to Committee on Immigration and Naturalization. 

H. 1041—similar to H. R. 1001—would allow one year to make declara- 
tion—introduced by Mr. Ludlow on January 3, 1941—referred to Committee 
on Immigration and Naturalization. 

H. R. 1080—to provide for the prompt deportation of aliens engaging in 
espionage or sabotage—introduced by Mr. Carlson on January 3, 1941—re- 
ferred to Committee on Immigration and Naturalization. 

H. R. 1435—to amend existing law so as to provide for the exclusion and 
deportation of aliens who advocate the making of basic changes in the Amer- 
ican form of government—introduced by Mr. Starnes of Alabama on January 
6, 1941—referred to the Committee on Immigration and Naturalization. 

H. 1436—to provide for the prompt deportation of aliens engaging in 
espionage and sabotage—introduced by Mr. Starnes of Alabama on January 6, 
1941—referred to the Committee on Immigration and Naturalization. 

H. R. 1811—to direct the deportation of any alien who, while in the United 
States, is or has been, by his words or acts, sympathetic with, associated with 
or affliated with, or sought the support of Communists, Fascists, or Nazis in 
the United States or elsewhere—introduced by Mr. Leland M. Ford on Janu- 
ary 10, 1941—referred to the Committee on Immigration and Naturalization. 

H. R. 1826—to diminish un-American activities by deporting aliens guilty 
of them—introduced by Mr. Boland on January 10, 1941—referred to the 
——— on Immigration and Naturalization. 

R. 1841—similar to H. R. 1811—introduced by Mr. Leland M. Ford on 
January 10, 1941—referred to the Committee on the Judiciary. 

H. 2501—to provide for cancelation of citizenship of any naturalized 
citizen "ein within 20 years after his admittance to the United States, advo- 
cates, or is a member of an organization advocating, the substitution of a 
totalitarian form of government for the constitutional democratic form of 
government in the United States—introduced by Mr. Izac on January 21, 
1941—referred to the Committee on Immigration and Naturalization. 

H. R. 2600—to provide for the prompt deportation of aliens engaging in 
espionage or sabotage, alien criminals, and other undesirable aliens—introduced 
by Mr. Poage on January 22, 1941—referred to the Committee on Immigration 
and Naturalization. 
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saboteur must be deported refuses to accept him. Under present war 
conditions the situation has been further aggravated by reason of the 
fact that the sea blockades have eliminated many countries, or made 
the transportation by sea so difficult that an order of deportation car- 
ried into effect under these circumstances is a “contingent sentence 
of death.” ** Illustrative of this point is the sinking of the Dutch 
steamship Soemba off Nova Scotia on January 5, 1941. As passen- 
gers on the vessel were 10 aliens deported by this government. Seven 
of the 10 deportees perished. As of March 1, 1941, a total of 2,302 
deportation warrants could not be enforced because of war condi- 
tions, and 3,947 could not be enforced because the countries involved 
refused to accept their nationals.'* Therefore, all of these bills to 
increase the grounds upon which an alien can be deported would be 
virtually inoperative even if passed, unless some punishment is sug- 
gested in lieu of deportation. 

A bill introduced by Mr. Hobbs'* which has already received a 
favorable report from the Judiciary Committee’® seeks to substitute 
detention in this country for deportation in cases where deportation 
warrants cannot be enforced. It may be charged that this bill 
establishes a system of “concentration camps” in the United States; 
however, that is not believed to be a fair criticism. As a matter of 
fact, as the bill now stands, aliens working in the interests of foreign 
governments are subjected to a shorter period of detention than are 
aliens who have been convicted of serious crimes. Undoubtedly most 
of the legislators would reject any bill smacking of “concentration 
camps,” particularly in peace-time.’? Under the Hobbs bill, aliens 
guilty of minor or technical violations of the Immigration laws against 
whom warrants of deportation are outstanding may be detained not 
to exceed 150 days; aliens convicted of minor crimes in addition to 
the violation of the Immigration laws may be detained not to exceed 
one year and three months; those convicted of major crimes would 
be subjected to indefinite detention until deportation can be effected ; 
those engaged in subversive activities as agents of foreign govern- 
ments, strangely enough, would risk detention for only one year and 
three months. 

Viewed as a whole, it is believed that the procedure outlined in 
the Hobbs bill is far superior to the present system of releasing unde- 
sirable aliens who cannot be deported, and allowing them to roam 
the country at will, continuing their depredations. It is believed, how- 


13H. Rep, 284, 77th Cong., Ist Sess. at 6 (1914). 
14 Supra note 13 at 9. 

15H. R. 3, 77th Cong., Ist Sess. (1941). 
16H. Rep. 28, 77th Cong., Ist Sess. (1941). 

17 Cf. Attitude of Mr. Reynolds, 86 Conc. Rec. 14365 (1940). 
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ever, that the period of detention provided for agents of foreign 
governments might well be increased. 


C. Alien Registration Act of 1940. Obviously, all persons engaged 
in subversive activities are not aliens; however, partly on the theory 
that this group of our population is most likely, when compared with 
other groups, to be susceptible to foreign doctrines, and partly because 
of the greater extent of control over this group, Congress enacted 
the Alien Registration Act of 1940.1 Prior to this time it was im- 
possible to obtain any accurate information even as to the size of the 
alien group—estimates ranged from 3,600,000 by the Immigration 
and Naturalization Service, to 7,000,000 by the Dies Committee.?* 
In fact, upon enactment of this largely precautionary measure, and the 
registration conducted thereunder, it was discovered that 4,741,971 
aliens registered.*° 

Most of these 4,741,971 are undoubtedly honest, law-abiding, god- 
fearing individuals. The real value of the Act, besides an interest- 
ing study of our alien group, is that it will give the Federal Govern- 
ment a new law under which suspected alien spies and saboteurs may 
be imprisoned in cases where sufficient evidence cannot be readily 
obtained to convict them of espionage or sabotage. It is not believed 
that many spies or saboteurs will be netted from the registrants be- 
cause in all probability spies and saboteurs did not bother to register. 

The government’s struggle to deport certain alien Communists is 
of long standing. By the Act of October 16, 1918,?* Congress pro- 
vided for the deportation of dangerous aliens. The precise extent to 
which the government may go in deporting aliens because of mem- 
bership in the Communist Party is yet undecided; however, the 
background of this question is found in two cases: Kenmotsu v. 
Nagle,?* and Kessler v. Strecker.* 

In a decision handed down on November 17, 1930 it was held 
that one Kenmotsu, an alien, was deportable under the 1918 Act * 
by reason of his membership in the Communist Party. The Supreme 
Court denied an application for a writ of certiorari in this case on 
March 23, 1931.76 

Everything seemed to be clear until Strecker was arrested on Jan- 
uary 23, 1934 on a deportation warrant. In Strecker’s case a deci- 


18 Pysiic, No. 670, 76th Cong., 3rd Sess. (1940). 
19 86 Conc. REc. 14044 (1940). 

20 87 Conc. Rec. 2829 (1941). 

2140 Stat. 1012 . 8 Ag S. C. $137 (1934). 

2244 F, (2d) 953 (C. C. A. 9th, 1930). 

2395 F. (2d) 976 (C. C -z Sth, 1938). 

24 Supra note 22. 

25 Supra note 21. 

26 Kenmotsu v. Nagle, 283 U. S. 832, 51 Sup. Ct. 365, 75 L. ed. 1444 (1931). 





EDITORIAL NOTES 111 


sion was reached on April 6, 1938 ** seemingly the reverse of that in 
the Kenmotsu case, holding that membership in the Communist Party 
alone is not sufficient grounds for deportation under the 1918 Act.?* 
Because of the conflicting opinions, the Supreme Court consented to 
review the Strecker case, and on April 17, 1939 handed down an 
opinion*®® holding that the 1918 statute providing for the deportation 
of non-naturalized aliens belonging to organizations advocating the 
violent overthrow of the government was intended to apply only to 
two classes of aliens: (1) Those belonging to such organizations 
when they entered the country, and (2) Those belonging to such 
organizations when the deportation proceedings were instituted. 

Seeking to reach those aliens who at any time have been mem- 
bers of the Communist Party, Congress by the enactment of the Alien 
Registration Act of 1940°° provided: “Any alien who was at the 
time of entering the United States, or has been at any time there- 
after, a member of any one of the classes of aliens enumerated in sec- 
tion one of this Act (i. e., members of organizations advocating the 
violent overthrow of the government), shall, upon the warrant of the 
Attorney General, be taken into custody and deported in the manner 
provided in the Immigration Act of February 5, 1917.” 

This provision is obviously ex post facto. The validity or invalidity 
thereof may well rest on the control vested in Congress over aliens. 
The pending deportation proceedings against Harry Bridges may 
clarify the effectiveness of the new legislation; however, in view of 
the pendency of the Bridges action, it is not believed advisable to 
further develop this subject. An interesting chronological develop- 
ment of the Bridges case has been compiled by the National Publicity 
Division, the American Legion, Indianapolis, Indiana.** 

D. Diplomatic and Consular Activities. Experience in the days 
of World War No. 1 has taught us that espionage, sabotage, and 
other subversive activities are sometimes conducted through the me- 
dium of diplomatic or consular channels, as was done in the Von 
Papen affair. There is evidence that history is repeating itself today. 

On January 3, 1941, a report by the Dies Committee** stated: 
“The evidence reveals that much, if not all, of the operations of these 
Nazi-controlled agencies in the Western Hemisphere are carried out 
through the direction of the German consulates and embassies with 


27 Supra note 23. 
28 Supra note 21. 
29 Kessler v. Strecker, 307 U. S. 22, 59 Sup. Ct. 694, 83 L. ed. 1082 (1939). 
30 Supra note 18 at title II, §23 (b). 
31 Available in 87 Conc. Rec. A-1301 (1941). 
82H. Rep. 1, 77th Cong., Ist Sess. (1941). 
8 
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the consequent result that all such activities are insulated with diplo- 
matic immunity.” 

One phase of the problem was met by the act of July 1, 1940* 
in which aliens admitted into the United States as officials of foreign 
governments are required to either maintain that status or depart 
from the United States. This act prevents foreign agents from enter- 
ing the United States under the cloak of diplomatic immunity, and 
then resigning to remain and conduct espionage and sabotage activi- 
ties for their respective governments, but it does not prevent the 
indefinite enlargement of the diplomatic and consular staffs to accom- 
modate foreign agents. 

The primary duty of a consulate is to promote and facilitate trade 
relations between its own country and that country in which it is 
stationed. Trade with the Axis belligerents has virtually ceased; 
whereas, their consular staffs have shown increases. The German 
consulate in New York City, for instance, employed 38 persons in 
1937. By the end of 1940 this staff numbered 116 individuals. It 
is not logical to assume that these additional employees are here for 
a vacation. 

In the 76th Congress a bill** was introduced to limit the number 
of consular and diplomatic employees of any given foreign country 
to the number maintained by the United States in such country. No 
action was taken thereon by the Congress. The same bill was re- 


introduced in the present Congress,** but it is not believed that such 
a measure is necessary since the State Department can achieve the 
same end by reciprocal acceptance of a specified number of persons. 
This method is more flexible, less obvious, and far less likely to 
cause “incidents” or retaliation. 


One Congressman would go further.** On March 12, 1941, a 
bill** was introduced to abolish diplomatic immunity, at least so far 
as immunity for the violation of criminal laws is concerned. Such a 
proposal, however, raises the question of the power of Congress to 
interfere with diplomatic immunity. An examination of the Con- 
STITUTION does not shed much light on the problem. It provides** 
that the Supreme Court shall have original jurisdiction in all cases 
“affecting ambassadors, other public ministers and consuls.” Subse- 
quent decisions on the matter of diplomatic immunity hold that diplo- 
mats are subject only to international law and that Congress has no 


83 Pypiic, No. 701, 76th Cong., 3rd Sess. (1940). 
34H. R. 10492, 76th Cong., 3rd Sess. (1940). 
35H. R. 2506, 77th Cong., Ist Sess. (1941). 

36 Mr. Weiss. 

37H. R. 3977, 77th Cong., Ist Sess. (1941). 

88 Unitep States Constitution, Art. III, §2. 
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right to legislate concerning them except to confirm principles estab- 
lished by international law. 

In the year 1797, early in the days of our new government, an 
innkeeper sought to hold the personal effects of a servant of a diplo- 
mat to secure the payment of his hotel bill. The Attorney General 
ruled that this action on the part of the innkeeper was improper, 
and concerning the rights of diplomats stated: “An ambassador is 
not liable in any case, according to the law of nations, to answer, 
either criminally or civilly, before any court of the foreign nation to 
which he was sent.’’*® 

Another interesting case in the younger days of our Republic is 
that of Holbrook v. Henderson*® in which John Pinckney Henderson, 
a minister accredited by the Republic of Texas to England and 
France, was arrested at New York City on November 25, 1839, to 
assure his appearance as a witness in a civil case. The decision in 
this case established that a diplomat traveling in the United States, 
even though accredited to a country other than the United States, 
is free from arrest under international law. Concerning the power 
of Congress the Court stated that an act of Congress was merely 
declaratory of the rights of diplomats—that it was not necessary to 
confer this right—nor could Congress by their act limit the right. 
Other decisions affirm the proposition that the rights of ambassadors 
rest on international law and treaty rather than an act of our Con- 
gress,*! 

In another bill**? pending before the House dealing with a revision 
of existing laws pertaining to deportation, and particularly with the 
prohibition of certain conduct on the part of alien agents of foreign 
governments, it is stated: “Nothing in this title shall apply to an 
accredited official of a recognized foreign government, his family, 
attendants, servants, or employees, without express approval of the 
Secretary of State.” It seems that this is an attempt to permit cer- 
tain criminal prosecutions against “accredited officials” if the Secre- 
tary of State approves of the action. This section of the bill would 
seem to also fall within the category outside the power of Congress. 


The foregoing discussion proceeds on the assumption that the 
courts and legislature of this government are obliged to recognize 
and apply substantive principles of international law. Present-day 
conditions seem to indicate that in practice governments do not feel 


391 Ops. Att’y Gen. 71 (1797); see also, 5 Ops. Att’y. Gen. 69 (1849). 
406 N. Y. Super. Ct. (4 Sandford) 619 (1851). 


41 Carpigiani v. Hall, 172 Ala. 287, 55 So. 248 (1911); Farnsworth v. 
Zerbst, 98 F. (2d) 541 (C. C. A. Sth, 1938). 


42 Supra note 15 at 15. 
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obliged to do so, particularly when provisions of international law 
do not coincide with their policies. At present it is believed that any 
discussion concerning the obligation of this government to be bound 
by principles of international law would be but academic. 

Practical and realistic matters restrain governments from taking 
drastic action restricting diplomatic officials. Passage of such meas- 
ures would certainly provoke like reprisals from the governments 
affected. The practical solution seems to be the method presently 
followed, i.e., expulsion by the State Department, in instances where 
foreign diplomatic officers act in derogation of vital interests of this 
country. This procedure has been recently resorted to by the gov- 
ernment in the case of the former Italian naval attache, Lais, who 
was declared to be persona non grata by the State Department. So, 
even if the courts and legislature should feel obliged to abide by 
international law, the State Department is still free to take correc- 
tive action. 

Employment 


A. Federal Government. In the appropriations for the W.P.A. 
for the fiscal years 1940** and 1941** aliens were barred from em- 
ployment on projects commenced with these funds. The theory seems 
to be that it is difficult to provide enough relief for our own citizens 
without adding to that the burden of supporting the nationals of other 
countries. Among those bills presently pending in the 77th Congress 
is one*® introduced by Mr. McKellar on January 6, 1941, for the 
purpose of barring all aliens from federal employment of any nature. 


B. Aviation Industries. The control exerted over aliens in the 
aviation industries is of long standing. Under the Act of July 2, 
1926** as amended by the act of March 3, 1927*7 only citizens of 
the United States and corporations, the capital stock of which is 
three-fourths owned by citizens, are eligible to receive contract awards 
for the construction of aircraft for the government. Alien employees 
in all plants constructing aircraft under government contract are 
denied access to plans and specifications of aircraft, unless permitted 
by the Secretary of the Department concerned. 

But the present law does not forbid the employment of aliens; it 
merely restricts them from access to plans and specifications. A bill 
presently pending before the Senate** advocates going all the way by 


4353 Stat. 935 (1939), 15 U. S. C. Supp. V c. 16, note (1939). 
44 Pustic Res. 88, 76th Cong., 3rd Sess. (1940). 

45S. 84, 77th Cong., Ist Sess. (1941). 

46 44 Stat. 784 (1926), 10 U. S. C. $310 (1934). 

4744 Stat. 1380 (1927), 10 U. S. C. §310 (r) (1934). 

48S. 17, 77th Cong., Ist Sess. (1941). 
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requiring the insertion of a clause prohibiting the employment of 
aliens by the contractor in contracts for the manufacture of aircraft. 
This bill would also bar any air carrier from employing any alien 
in connection with air commerce. 

For all too obvious reasons, it is believed that the passage of 
legislation discriminating heavily against the employment of aliens 
is highly inadvisable. Not only have the majority of aliens residing 
in this country been lawfully admitted and are therefore entitled to 
pursue a means of livelihood, but drastic restriction on employment 
would throw large groups of aliens on relief. But it has been shown 
above that they are even now denied relief; therefore, without work 
and without public financial support, what would be left for them to 
do but resort to criminal occupations? Definitely, it is believed that 
to bar aliens from employment to prevent one category of crime 
would be but an invitation to engage in other criminal careers, of 
which there are far too many in this country already. 

C. Secret, Confidential, or Restricted Contracts. Similar to the 
restriction imposed on aliens employed in the aviation industries are 
the terms of the act of June 28, 1940* relating to national defense 
contracts. No aliens employed by a contractor engaged in the per- 
formance of secret, confidential, or restricted government contracts 
shall be permitted to have access to the plans or specifications, with- 


out prior authorization by the head of the government Department 
concerned. 


D. Radio Operators on United States Ships. Fears have been 
expressed that Communists have made serious inroads as radio oper- 
ators on board American ships. Since the radio operator is in a 
position to communicate with the enemy, such a situation is highly 
undesirable, if true. On September 3, 1940, Mr. Izac introduced in 
the House a bill®° to disqualify any member of the Communist Party, 
the German-American Bund, or other organization advocating the 
overthrow of the government of the United States by force or vio- 
lence, for licensing as operator of any radio station on any ship of 
the United States. No action was taken on the measure by the 76th 
Congress; however, Mr. Izac has reintroduced the same bill in the 
present Congress*™* where it may receive more favorable attention, 
since a high ranking Naval officer®? has informed the House Mer- 
chant Marine Committee that 150 Communists are presently em- 
ployed as radio operators on American vessels. 


49 Pustic, No. 671, 76th Cong., 3rd Sess. (1940). 

50H. R. 10446, 76th Cong., 3rd Sess. (1940). 

51H. R. 3364, 77th Cong., Ist Sess. (1941). 

52 Rear Admiral S. C. Hooper, chief communications officer, 87 Conc. REc. 
A-851 (1941). 
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Inasmuch as the Navy is our first line of defense, and the Merchant 
Marine an integral part thereof, any measures calculated to insure 
the loyalty of American seamen would seem to be most essential. 
Certainly, no loyal citizen will be harmed by such measures. 


Part II. Control Over Federal Funds 
Progress in the 76th Congress 


A. The Hatch Act. The 76th Congress achieved certain isolated 
successes in prohibiting the payment of federal funds to persons advo- 
cating the overthrow of the government by means of force or violence. 
It was an open secret that numerous persons on the payroll of the 
Federal government were Communists, or members of other sub- 
versive groups. An extensive survey of this matter was made by 
the Dies Committee** and comment was made thereon at numerous 
times on the floors of both Houses of Congress.** Logically speak- 
ing, before the government sought to uproot Communism and its 
counterparts in other subversive movements from the country as a 
whole, steps should be taken to put the Federal government’s own 
house in order. 


A partially successful step in this direction was made in the “Hatch 
Act”®> which provided in section 9 (A) thereof: “(1) It shall be 
unlawful for any person employed in any capacity by any agency of 
the Federal government, whose compensation, or any part thereof, 
is paid from funds authorized or appropriated by any Act of Con- 
gress, to have membership in any political party or organization 
which advocates the overthrow of our constitutional form of govern- 
ment in the United States.” Under this provision an employee could 
individually advocate the overthrow of the government and so long 
as he refrained from joining any political party or organization so 
advocating he did not come within the prohibition of the Act. “Imme- 
diate removal was prescribed as the penalty for violation. Jurisdic- 
tion over persons in the classified civil service remained with the 
Civil Service Commission; jurisdiction over violations by persons 
not in the classified civil service was left with the employing agencies, 
or when matters of official interpretation are involved, the Depart- 
ment of Justice.”** The principal weakness of the Act was that the 
employee was not rendered liable to any criminal prosecution there- 
under—the only penalty was dismissal. 


53H. Rep. 1476, 76th Cong., 3rd Sess. at 11 (1940). 


5485 Conc. Rec. 430-33 (1939); 86 Conc. Rec. 5161-67, 9645-47, 11378-81, 
14554-55, and 20709 (1940). 


5553 Stat. 1148 (1939), 18 U. S. C. Supp. V § 61, 61 (f) (1939). 
56 ANNUAL Rep. U. S. Crvit Service Commission (1940) at 19. 
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B. National Youth Administration. In the appropriation for the 
National Youth Administration for the fiscal year 1941,°* one of the 
weaknesses of the “Hatch Act” was corrected in so far as employees 
under the N.Y.A. appropriation were concerned. Here the prohi- 
bition on the payment of funds was extended to employees of the 
N.Y.A. who individually advocated the overthrow of the government 
by force or violence: “No portion of the appropriation . . . (for 
the N.Y.A. for 1941) ... shall be used to pay any compensation 
to any person who advocates, or who is a member of an organiza- 
tion that advocates, the overthrow of the government of the United 
States through force or violence.” Still no criminal liability attached 
to the employee. 


C. Works Project Administration. A provision identical with 
that in the 1941 N.Y.A. appropriation above-mentioned is to be 
found in the 1940 appropriation for the Works Project Administra- 
tion.°* Undoubtedly influenced by the turn of events in France, the 
1941 W.P.A. appropriation bill,°° approved by the President on 
June 26, 1940, named names: “No alien, no Communist, and no 
member of any Nazi Bund Organization shall be given employment 
or continued in employment on any work project prosecuted under 
the appropriations contained in this joint resolution. .. .” 


D. The Civil Service Commission. Prior to May 29, 1940, even 
the administrative efforts of national defense agencies to deny em- 
ployment to Communists in selecting employees for their own ranks 
were frowned upon by the Civil Service Commission. It was the 
attitude of the Civil Service Commission that, membership in the 
Communist party not being illegal, appointing officers must appoint 
persons who possessed Communistic tendencies and who belonged 
to the Communist party unless other objections against the eligibles 
might be ascertained.” 

On May 29, 1940, just in time to get “under the wire’ on the 
1940 Annual Report, a press release of the Civil Service Commis- 
sion announced: “The United States Civil Service Commission has 
decided officially that as a matter of policy it will not certify to any 
department or agency the name of any person when it has been estab- 
lished he is a member of the Communist Party, the German Bund, 
or any other Communist or Nazi organization.” This action on the 


57 Puszic, No. 665, 76th Cong., 3rd Sess. (1940). 
58 53 Stat. 935 (1939), 15 U. S. C. Supp. V c. 16, note (1939). 
59 Supra note 44. 


60 HEARINGS, Before a Subcommittee of the Committee on Appropriations of 
the House of Representatives, on the 1940 State, Justice and Commerce Ap- 
propriation Bill, 76th Cong., Ist Sess. at 135 (1939). 
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part of the Commission is highly commendable, but one may well 
wonder why it was not taken long ago. 


E. The War and Navy Departments. Certain laws relating to 
the classified civil service employees prevented the immediate removal 
of persons suspected of subversive activities.°* Therefore, if an em- 
ployee should be given advance notice of his prospective dismissal 
for engaging in subversive conduct, he would have ample time to 
commit further acts inimical to the public interest. 

To combat this possibility, the Secretaries of War and Navy were 
given the authority to immediately dismiss an employee suspected 
of conduct inimical to the public interest, thus instituting a policy 
of action first and questions later for these two departments. It would 
then be up to the dismissed employee to show that the charges were 
unjustified before he could be reinstated.®* 

The usefulness of this power conferred upon the Secretaries of 
War and Navy is not diminished, but rather supplemented, by the 
action taken by the 77th Congress, hereinafter discussed, in making 
it a felony for an employee of the Federal government to advocate 
the overthrow of the government by force or violence, because the 
term “conduct inimical to the public interest” is much broader in 
scope than “advocating the overthrow of the government.” It is be- 
lieved that it might be advisable to extend this provision to all of 


the government service, or at least to all National Defense agencies. 


Progress in the 77th Congress 


A. Emergency Cargo Ship Bill. We have seen that the 76th Con- 
gress in its effort to cleanse the government service of persons hav- 
ing subversive tendencies progressed this far: All members of groups 
advocating the overthrow of the government by force or violence were 
subject to dismissal. A few appropriations provided for the dismissal 
of persons individually so advocating. No statute provided any crim- 
inal liability for any Federal employee. The sole penalty was at the 
most dismissal from the service. 

Early in the 77th Congress a trial balloon was launched in the 
first appropriation bill enacted by that body, a $350,000,000 item for 
the construction of emergency cargo vessels.** A proviso in this Act 
filled the gap in former attempts to prevent the payment of funds 
to persons advocating the violent overthrow of the government; it 
was provided that “any person who advocates, or who is a member 
of an organization that advocates, the overthrow of the government 


61 37 Stat. 555 (1912), 5 U. S. C. § 652 (1934). 
62 Pusiic, No. 671, 76th Cong., 3rd Sess. (1940). 
63 Pusiic, No. 5, 77th Cong., Ist Sess. (1941). 
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of the United States by force or violence and accepts employment 
the salary or wages for which are paid from this appropriation shall 
be guilty of a felony and, upon conviction, shall be fined not more 
than $1,000 or imprisoned for not more than one year, or both... .” 
For the first time a jail sentence was added to the penalty of dis- 
missal. 


B. All Appropriation Bills. The proviso in the Emergency Cargo 
Ship construction bill was a trial balloon—although the appropriation 
was substantial enough—$350,000,000—nevertheless, the number of 
Federal employees that it will bind is relatively small. On Feb- 
ruary 25, 1941, the identical language of the proviso was inserted in 
the first major appropriation bill for the fiscal year 1942%* by the 
Senate Appropriations Committee in reporting the bill to the Senate.** 

An unsuccessful effort was made to insert the proviso in the “lend- 
lease” bill ;® however, here it was rejected as unnecessary, it being 
revealed that the matter would be completely handled by inserting 
the identical provisions in each appropriation bill enacted by the Con- 
gress.** This promise has been carried out to date.** 


C. Effect. The application of the restrictive provisos to the reg- 
ular Federal employee, i.e., a person working directly for a depart- 
ment or agency of the Federal government, is clear and unambiguous. 
Therefore, it may be expected that on July 1, 1941, the commence- 
ment of the fiscal year 1942, all these employees will be barred from 
individually advocating, or membership in organizations advocating, 
the overthrow of the government by force or violence, and that they 
will all be subject to the criminal penalty of 1 year imprisonment 
or $1,000 fine as well as dismissal from the service for these activities. 

One weakness, or perhaps it might be better referred to as a diffi- 
culty of administration, in the laws prohibiting advocating, or being 
a member of an organization advocating, the overthrow of the gov- 
ernment by force or violence has been mentioned by the Attorney 
General.*® This difficulty is the fact that a collateral issue of the 
nature of the Communist, Fascist, and Nazi parties must first be 
decided. In each case brought to trial the government must first 
prove that the Communist, Fascist, or Nazi party advocates the over- 
throw of the government of the United States by force or violence, 
as well as the fact that the defendant is a member of such organiza- 
tion. It might seem that after a few decisions on the nature of the 


64H. R. 2788, INDEPENDENT OrFFices, 1942, 77th Cong., Ist Sess. (1941). 
65S, Rep. 69, 77th Cong., Ist Sess. (1941). 

66 Pustic, No. 11, 77th Cong., Ist Sess. (1941). 

87 87 Conc. Rec. 2055-60 (1941). 

68 Pustic, Nos. 5, 13, 23, 25, 28, 29, 77th Cong., Ist Sess. (1941). 

69 Supra note 13 at 8. 





120 THE GEORGE WASHINGTON LAW REVIEW 


Communist Party, subsequent issues of a like nature might be de- 
cided on the principle of stare decisis. However, experience over 
the past 10 years or more has shown that this is not a satisfactory 
solution of the problem.”° 

Nor can the weakness of the proviso be corrected by specifically 
limiting the language to “Communist, Fascist, or Nazi” because those 
parties or organizations, as such, would probably quietly drop out of 
existence, only to spring up under a different name, one not sub- 
jected to legal liability. A further improvement in the phraseology 
based upon the Attorney General’s criticism might be attained by 
following the pattern of the Hobbs bill”! to make the provisos read 
as follows: Any person advocating, or a member of an organization 
which advocates, the overthrow of the government of the United 
States by force or violence, or without limiting the foregoing, any 
person who is a member of the Communist Party of the United States, 
the Partito Nazionale Fascista, the Nationalsozialistische Deutsche 
Arbeiter Partie, the Kyffhacuser Bund, the German-American Bund, 
or any organization successor to any one of them, and accepts em- 
ployment the salary or wages for which are paid from any appropria- 
tion in this Act shall be guilty of a felony and, upon conviction, shall 
be fined not more than $1,000 or imprisoned for not more than 
one year, or both. 

Suppose that the War Department enters into a contract with 
Mr. X, whereby X is to build tanks for the government. X is a 
private contractor. If Y, a person advocating the overthrow of the 
government by means of force or violence, accepts employment in 
X’s plant, is Y guilty of the crime described in the proviso? Or will 
the fact that the funds first passed through the hands of X, a private 
individual, rid them of the restrictive proviso? The question may 
soon be raised since these provisions have been incorporated in the 
first appropriation of $7,000,000,000 to effectuate the purposes of 
the “lend-lease”’ bill.” 

An affirmative answer here would be of great interest to the gov- 
ernment in its efforts to bar Communists from employment on na- 
tional defense construction, and particularly to combat Communist 
strike agitators who in some instances are employed in the very 
plant where they seek to foment strikes. 

It is believed that a construction of these provisos holding that 
the employee working for a contractor who has a contract with the 


7 For a collection of cases holding that under the principle of stare decisis 
the Communist Party is an organization advocating the overthrow of the 
government by force or violence, see (1939) 7 Gro. Wasu. L. Rev. 536-37. 

71 Supra note 15 at 13. 

72 Pusiic, No. 13, 77th Cong., Ist Sess. (1941). 
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government is bound thereby is entirely possible. In the first place, 
this proviso is not a true restriction upon the payment of funds—it 
merely defines a crime—making any person who engages in two 
activities; namely, advocating the overthrow of the government, and 
accepting certain employment, guilty thereof. Such a measure is 
not without precedent for in the second “Hatch Act’*’* Congress 
provided: “It shall be unlawful for . . . any person employed in any 
administrative position by any State ... (or political subdivision 
thereof) . . . in connection with any activity which is financed in 
whole or in part by loans or grants made by the United States, . . .” 
to engage in specified political activity. Here the term “any person” 
is used and it binds employees not working for the Federal govern- 
ment. 

Support for this interpretation of the effect of the term “any 
person” as going beyond the immediate contractor contracting with 
the government is contained in a decision of the Comptroller Gen- 
eral’* rendered to the War Department on December 14, 1939, con- 
struing the following portion of a statute** commonly referred to 
as the “Anti Kick-Back Act”: “That whoever shall induce any per- 
son employed in the construction, prosecution or completion of any 
public building, public work, or building or work financed in whole 
or in part by loans or grants from the United States, . . . to give 
up any part of the compensation to which he is entitled under his 
contract of employment, by force, intimidation, threat of procuring 
dismissal from such employment, or by any other manner whatso- 
ever, shall be fined not more than $5,000, or imprisoned not more 
than five years, or both.” 

The facts antecedent to this decision show that a contractor con- 
structing a project paid by federal loan or grant let a sub-contract 
for trucks and drivers. The truck drivers were paid, not by the 
original contractor, but by the sub-contractor, who had no contract 
with the government. When the sub-contractor sought to force his 
drivers to pay back a portion of their wages to him, the Comptroller 
General made it clear that he was violating the Anti Kick-Back Act”® 
and was subject to prosecution thereunder, because the use of the 
term “any person” in the Act negated any assumption that it was 
intended to bind only persons themselves contracting directly with 
the government. 

Thus it would seem that the same logic could be applied to the 
term “any person” contained in these provisos relating to the over- 

73 54 Stat. 767 (1940), 18 U. S. C. Supp. V § 61, 61 (k) (1939). 

7419 Comp. Gen. 576 (1939) 


75 48 Stat. 948 (1931), 40 U. S. C. § 276 (b) (1934). 
76 Supra note 75. 
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throw of the government by force or violence. Employees working 
directly for a private firm, having no contract with the government 
themselves, may find themselves bound by these provisos by reason 
of the fact that the firm has a government contract paid out of funds 
subject to the restriction. Since this proviso is in the $7,000,000,000 
appropriation to effectuate the purposes of the “lend-lease’”’ bill,”’ a 
considerable number may find themselves so governed. Further, the 
inclusion of the proviso in the $7,000,000,000 appropriation act’ 
is believed to strengthen a conclusion that the provision is applicable 
to the employee of a private contractor because the Act contains at 
least seven distinct appropriations, only one of which will be avail- 
able for the establishment of a Federal agency to supervise the opera- 
tions of the Act. The funds in the other six appropriations will find 
their way into the hands of private contractors—yet the proviso 
here, as in all the other acts, reads, “salary or wages . . . paid 
from any appropriation in this Act... .” 


If the provisos are construed to apply to employees of individuals 
fulfilling government contracts, they may well prove a “body-blow” 
to Communist strike agitators. This type of “red pest” has irked 
more Congressmen and other individuals interested in the successful 
“defense effort” than any other hindrance to the defense program. 
On the other hand, even though such a construction is not reached, 


the provisos may furnish a model for legislation directly relating to 
Communist strike agitators along lines of this nature: 


Any person who advocates, or who is a member of an organiza- 
tion that advocates, the overthrow of the government of the United 
States by force or violence, and who takes any active part, other than 
the mere compliance with an order to strike, in causing, instigating, 
or otherwise procuring a strike against any individual, firm, company, 
association, or corporation, or organized manufacturing industry 
engaged in the fulfillment of a national-defense contract for the gov- 
ernment of the United States, shall be guilty of a felony and, upon 
conviction, shall be fined not more than $1,000 or imprisoned for 
not more than one year, or both such fine and imprisonment. 


Part III. Direct Action Against Subversive Groups and Individuals 


Although the majority of bills introduced to curb subversive activi- 
ties approach the problem via congressional control over aliens or 
federal funds, there are presently pending in the 77th Congress nu- 


77 Supra note 66. 
78 Supra note 72. 
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merous bills directly attacking Communism, Nazi-ism and Fascism.*® 
Predicating an opinion upon the attitude of the 76th Congress, it is 
not possible at the present time to predict a very hopeful future 
for these measures. 

The Voorhis Act 


The single success of the 76th Congress in promoting new legis- 
lation dealing directly with subversive groups is the Voorhis Act.* 
A brief history of this measure is as follows: 

On June 14, 1940, Mr. Voorhis, a member of the Dies Committee, 
introduced a bill* under the rather general title of “A Bill to require 
the registration of certain organizations carrying on activities within 
the United States, and for other purposes.” It is not believed that 
this short title conveys a very clear picture of the scope of the 
measure—it is very indefinite—and it has been the experience of 
the writer that in instances where the author of a measure is unable 
to clearly express the purpose of the proposed act in the title, the act 
itself is often confusing. Shortly thereafter, on July 1, 1940, the 
measure was passed by the House, and on September 30, 1940 by 
the Senate. The President approved the measure on October 17, 
1940, which by the terms thereof was to take effect ninety days after 
approval, or on January 15, 1941. 

This Act*? is at present the sole legislative monument to the activi- 


ties of the Dies Committee. For an act of its scope, it is surprising 


79H. R. 114—To prohibit the advocacy of changes in the Government of 
the United States otherwise than as provided in the ConstiruTion—introduced 
by Mr. Moser on January 3, 1941—referred to the Judiciary Committee. 

H. R. 3364—Disqualifying any member of the Communist Party, the Ger- 
man-American Bund, or certain other organizations for licensing as operator 
of any radio station on any ship of the United States—introduced by Mr. Izac 
on February 17, 1941—referred to the Committee on Interstate and Foreign 
Commerce. 

H. R. 3455—To make membership in the Communist Party, the German- 
American Bund, and other communistic, Nazi, and Fascist organizations un- 
lawful—introduced by Mr. Leland M. Ford on February 18, 1941—referred to 
the Committee on the Judiciary. 

H. R. 3462—Making it unlawful to knowingly and willfully advocate the 
overthrow of the government of the United States by force or violence—in- 
troduced by Mr. Thomas of New Jersey on February 18, 1941—referred to 
the Committee on the Judiciary. 

H. Con. Res. 5—Declaring it to be the sense of Congress that the States 
should bar the Communist Party from their ballots—introduced by Mr. Shafer 
of Michigan on January 8, 1941—referred to the Committee on the Judiciary. 

S. 1385—To outlaw the Communist Party, the German-American Bund, and 
all organizations, groups, or individuals associated therewith who seek to over- 
throw the government of the United States by force or violence through the 
advocacy of criminal anarchy, communism, naziism, and fascism—introduced 
by Mr. Reynolds on April 25, 1941—referred to the Committee on the Judiciary. 

80 Pustic Law No. 870, 76th Cong., 3rd Sess. (1940). 

81H. R. 10094, 76th Cong., 3rd Sess. (1940). 
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how little publicity it has provoked and how little information is 
available from which the reasons of the Congress for its passage 
may be gathered. The reports of both the House and the Senate 
Judiciary Committees** are very unenlightening. Hearings were held 
by the House group, but they have never been published. The bill 
was passed in the House without a word of debate** and likewise 
in the Senate, except for a few phraseological amendments.** 

The following organizations are required to register with the At- 
torney General under the terms of the Act: (a) Every organiza- 
tion® subject to foreign control** which engages in political activity ;** 
(b) Every organization which engages both in civilian military ac- 
tivity®® and in political activity; (c) Every organization subject to 
foreign control which engages in civilian military activity; and 
(d) Every organization, the purpose or aim of which, or one of the 
purposes or aims of which, is the establishment, control, conduct, 
seizure, or overthrow of a government or subdivision thereof by the 
use of force, violence, military measures, or threats of any one or 
more of the foregoing. 

In addition to registration, the Act specifies numerous information 
concerning the organization which must be furnished to the Attorney 


83H, Reps. 2582 and 3024; S. Rep. 2172, 76th Cong., 3rd Sess. (1940). 
8486 Conc. Rec. 13711 (1940). 
85 86 Conc Rec. 19355 (1940). 


86 The definition of “organization” exempts from Registration “any cor- 
poration, association, community chest, fund or foundation, organized and 
operated exclusively for religious, charitable, scientific, literary, or educational 
purposes.” Further exemptions are made for the militia and National Guard 
of the several states, law-enforcement agencies, diplomatic missions, and vet- 
erans organizations. 


87 An organization shall be deemed “subject to foreign control” if (1) it 
solicits or accepts financial contributions, loans, or support of any kind, di- 
rectly or indirectly, from, or is affiliated directly or indirectly with, a foreign 
government or a political subdivision thereof, or an agent, agency, or instru- 
mentality of a foreign government or political subdivision thereof, or a political 
party in a foreign country, or an international political organization, or (2) its 
policies, or any of them, are determined by or at the suggestion of, or in 
collaboration with, a foreign government or political subdivision thereof, or 
an agent, agency, or instrumentality of a foreign government or a political 
subdivision thereof, or a political party in a foreign country, or an interna- 
tional political organization. 


88 “Political activity” is given a restricted definition as meaning an organiza- 
tion having for one of its aims the control by force or overthrow of the gov- 
ernment of the United States, or subdivisions thereof. 


89“An organization shall be deemed to be engaged in ‘civilian military 
activity’ if (1) it gives instruction to, or prescribes instructions for, its mem- 
bers in the use of firearms or other weapons or any substitute therefor, or 
military or naval science, or (2) it receives from any other organization or 
from any individual instruction in military or naval science, or (3) it engages 
in any military or naval maneuvers or activities, or (4) it engages, either with 
or without arms, in drills or parades of a military or naval character, or (5) 
it engages in any other form of organized activity which in the opinion of the 
Attorney General constitutes preparation for military action. . . .” 
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General and, further, it grants him authority to require from time 
to time “such other information and documents pertinent to the pur- 
poses of this Act” as he finds necessary to the enforcement thereof. 
On January 10, 1941, the Attorney General prescribed the form to 
be filled out by each organization required to register.°° This form 
consists of 37 pages, containing 227 questions to be answered.** 

Resulting, perhaps, from the meager publicity accompanying the 
passage of this Act, and certainly from the natural reluctance of any 
organization to admit it is engaged in activity of a nature required 
to be registered with the Attorney General, it is not surprising to 
learn that as of April 2, 1940, no organization had registered, even 
though nearly three months had passed since the date set for such 
registration.** The Communist Party gave as its excuse for not 
registering, the fact that it had made the gesture of severing its 
connections with Moscow.** The success of this maneuver remains 
to be seen, but if a prediction may be offered, it is believed that the 
present attitude of the government and the courts is far too realistic 
to be deterred by mere gestures. 

In all fairness, however, it must be stated that negotiations are 
presently being conducted by the Justice Department with some 30 
organizations to determine whether any of them are subject to regis- 
tration.°* The 1942 Justice appropriation bill®® as passed by the 
House contains an item of $150,000 for the establishment of a special 
unit within the Criminal Division of the Department of Justice for 
the purpose of analyzing the structure of organizations believed sub- 
ject to registration under the Voorhis Act. Until Congress approves 
this bill, and until the new unit in the Justice Department has an 
opportunity to function, it is not likely that any comprehensive pic- 
ture of the effectiveness of the Voorhis Act will be available. The 


90 Fep, RecistErR 369 (1941). 


91 Approximately 60 questions deal with the organizations finances, its source 
of income, its method of raising funds, its loans, and identification of all con- 
tributors since January 1, 1939. Approximately 50 questions deal with the 
political tie-ups, particularly foreign connections. About 35 are directed toward 
eliciting the aims, purposes and methods of the organization. Over 20 ques- 
tions cover the identification of officers of the organization or, if the organiza- 
tion contends that it has no officers, those designated to act as officers. There 
is a group of questions dealing with uniforms, badges and other insignia worn 
by members; another group deals with firearms, types of weapons, serial num- 
bers, use made of them, and place kept when not in use. In addition, each 
organization must file a copy of every book, pamphlet and other publication 
issued by it. 

82H. Rep. 360, 77th Cong., Ist Sess. (1941). 
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action of the Justice Department in proposing to make a careful 
examination of all organizations suspected of coming within the pro- 
visions of the Act before launching hasty prosecutions is believed to 
be sound and highly commendable. 


Conclusion 


It is self-evident from the material included herein that the status 
of legislation prohibiting the advocacy of the overthrow of the gov- 
ernment by force or violence is chaotic. There are many statutes 
prohibiting this type of activity, but each is somewhat different from 
the next; and further, each statute binds only a portion of the 
population of the country. It is believed that there is a real need 
for a single statute, affecting all individuals in the United States, 
prohibiting advocating, or membership in organizations advocating, 
the overthrow of the government of the United States by means of 
force or violence. 

The reason for such legislation has been so adequately stated by 
the McCormack Committee that their statement should be quoted at 
this point: 

“The prohibition of that kind of conduct is one of the essential 
powers of government, necessary for its own preservation. Under the 
constitutional guaranty of free speech any person will still be at liberty 
to advocate the change of our government in the orderly manner 
prescribed by our Constitution and laws, and by consent of the people. 

“The moment he advocates its accomplishment by force and vio- 
lence, and the substitution of the bullet and the bomb for the ballot, 
he becomes an enemy of our social and political order, a criminal, 
and he ought to be dealt with as such. Freedom of speech does not 
authorize insurrection or rebellion against the government.” °° 

It is again desired to mention that the passage of a law does not 
in and of itself materially reduce the prohibited conduct. But it is 
felt that after the Congress discharges its duty of providing the neces- 
sary legislation, the law enforcement agencies of the Federal gov- 
ernment will effectively deal with persons violating the law of the 
land. Rosert D. GIBBons. 


96H. Rep. 153, 74th Cong., Ist Sess. at 23 (1935). 





